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HUMVAN RI GHTS COWM SSI ON 24.9.102
Sub- Chapter 1
Organi zational Rul es

24.9.101 ORGANI ZATI ON OF THE HUVAN RI GHTS COVWM SSI ON

(1) The human rights conm ssion (conmi ssion) is established by
2-15-1706, MCA. The comm ssion is conposed of five nenbers of the
public appointed by the governor. The conmission is allocated to the
departnment of |abor and industry (department) for admnistrative
pur poses only. The commi ssion adopts rul es separately.

(2) The conmission is designated a quasi-judicial board for
pur poses of 2-15-1706, MCA. Its purpose is to uphold the |aws of the
state of Montana agai nst discrimnation.

(a) For conplaints filed before July 1, 1997, the conmssion is
responsi ble for i nvestigating, conciliating and hearing the
al l egations of discrinination made in the conplaint. These functions
are delegated to the departnment of |abor and industry, which acts on
behalf of the conmm ssion. The commission hears objections to
di smi ssals of conplaints, hears exceptions to proposed orders issued
after contested case hearings, and issues final orders.

(b) For conplaints filed on or after July 1, 1997, the
departnent is responsible for investigating, conciliating and hearing
the allegations of discrimnation made in the conplaint. The
comm ssion hears objections to dismssals of conplaints and hears
appeals of final orders issued after contested case hearings.
(H story: 2-15-1706, 49-2-204 and 49-3-106, MCA;, | MP, 2-4-201, 49-2-
501 through 49-2-510, MCA;, NEW Eff. 1/2/77;, AVD, 1998 MAR p. 3201
Eff. 12/4/98.)

24.9.102 RESPONSIBI LITIES OF THE DEPARTMENT OF LABOR AND
| NDUSTRY (1) For all conplaints of discrimnation filed before
July 1, 1997, the conmi ssion has del egated the investigative function
to the human rights bureau of the department of |abor and industry.
The conmmi ssion has delegated the hearing function to the hearings
bureau of the departnent of |abor and industry, which issues proposed
orders made final by order of the commssion. (H story: 49-2-204 and
49- 3-106, MCA; I MP, 2-4-201, 49-2-204 and 49-2-501 through 49-2-510,
MCA, NEW Eff. 1/2/77; AMD, 1995 MAR p. 2264, Eff. 10/27/95; AMD, 1998
MAR p. 3201, Eff. 12/4/98.)
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24.9.103 COWM SSI ON MEETINGS: QUORUM  DEC SI ON MVAKI NG AUTHORI TY

(1)(a) The conm ssion shall meet upon call of the chairperson, or at

the witten request of at |east three nmenbers, the time or place to be
desi gnated by the person calling the neeting.

(b) A nmgjority of the menmbership constitutes a quorum to do
busi ness. A contested case in a case filed before July 1, 1997 may be
heard before a hearing officer, an individual nmenber of the conm ssion
acting as hearing officer, or by at l|east three nenbers of the
conmm ssion. The conmmi ssion nay designate one or nore non-nenbers to
substitute for a commission nenber or menbers in the case of
di squalification or other appropriate circunstances.

(c) The department shall provide a staff nenber to act as
secretary of the conm ssion. The staff menber will Kkeep genera
m nutes of all commission neetings whether in person or by tel ephone
conference call as a public record.

(2) A single conmission nmenber nay issue an order in a
contested case proceeding before the conmm ssion which is of a purely
procedural nature. For exanple, a single nenber of the comm ssion may
sign an order regarding a briefing schedule, or an order extending the
time in which a party may file exceptions when both parties stipulate
that such may be done. (Hi story: 49-2-204 and 49-3-106, MCA;, | M
49-2- 201, 49-2-204, 49-2-205, 49-2-502, and 49-2-505, MCA;, NEW 1995
MAR p. 2264, Eff. 10/27/95; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.104 LIBERAL CONSTRUCTI ON, EFFECT OF PARTIAL INVALIDITY (1)
The following rules describe the procedure followed by the human
rights comm ssion in resolving conplaints of discrimnmnation

(2) The commission will construe the provisions of the act, the
code, and these rules liberally in all proceedings under them wth a
view to effect their objects and to pronote justice. A principle
objective of the act and code is to assure that there will be no
discrimnation in certain areas of the lives of Mntana citizens,
except under the nost limted of circunstances. Liberal construction
of the act and code includes, wthout limtation, giving broad
coverage and inclusive interpretation of the human rights statutes and
rules to assure enforcement and protection of the state |aws
prohi biting discrimnation.

(3) In construing the provisions of the act and code, the
commission will refer to federal civil rights case |law where it is
bot h useful and appropriate and does not conflict with the purposes
and intentions of state |aw.
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(4) If a part of these rules is invalid, all valid parts that
are severable fromthe invalid part remain in effect. |If a part of
these rules is invalid in one or nore of its applications, the part
remains in effect in all valid applications that are severable from
the invalid application or applications.

(5) Wiere errors of law or procedure do not cause prejudice to
a party or deny a party a fair hearing or fundamental justice, they
may be disregarded. Parties who assign error for the violation of any
rul e must denonstrate that a failure to conply with these rules is in
fact prejudicial or constitutes prejudice as a matter of |aw.

(6) Wiere strict adherence to these rules would cause undue
hardship or create a substantial injustice to a party, the conm ssion
may nodify, waive, or excuse their application. The conmi ssion nay
not nodify, waive, or excuse mandatory acts which are required by
statute or due process of |aw.

(7) Parties who choose not to be represented by counsel and who
represent thenselves nust substantially conply with the provisions of
these rules, subject to the provisions of (6). The conm ssion may
nmodi fy the strict application of these rules to an unrepresented party
to the extent they are not mandatory in order to assure fundanenta
fairness. (Hstory: 49-2-204 and 49-3-106, MCA, | MP, 49-2-205, 49-2-
501, 49-2-504, 49-2-505, 49-3-304, 49-3-305, 49-3-307, and 49- 3- 308,
MCA;, NEW 1995 MAR p. 2264, Eff. 10/27/95; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)

24.9.105 DEFINITIONS The followi ng definitions apply throughout
this chapter:

(1) "The act" nmeans the Human Rights Act, Title 49, chapter 2,
MCA.

(2) "Charging party" means a person who files a conplaint with
the human rights bureau of the departnent of |abor and industry (for
complaints filed on or after July 1, 1997) or the human rights
conmi ssion (for conplaints filed before July 1, 1997) under 4-2-501
MCA.

(3) "The code" neans the Governnental Code of Fair Practices,
Title 49, chapter 3, MCA
(4) "Conmission" nmeans the human rights conmission as

establi shed by 2-15-1706, MCA
(5) Department” mneans the departnent of |abor and industry.
(6) "Respondent" neans any person agai nst whom a conplaint is
filed.
(7) "Person" nmeans a person as defined in 49-2-101, MCA
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(8) "Right to sue letter" neans a docunment which term nates the
jurisdiction of the departnent and conmmi ssion over a conplaint filed
before July 1, 1997 under the act or code and allows a charging party
or aggrieved person to file a discrimnation action in district court.

(Hi story: 49-2-204 and 49-3-106, MCA; I MP, 49-2-101, 49-2-501
49-2-509, 49-3-101, and 49-3-312, MCA; NEW 1995 MAR p. 2264, Eff
10/ 27/ 95; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

Rule 24.9. 106 reserved

24.9.107 APPLICABILITY OF RULES (1) The administrative rules
in this <chapter apply to the disposition of conplaints of
di scrim nation as follows:

(a) For conplaints filed before July 1, 1997, only the
adm ni strative rules in the foll ow ng sub-chapters apply:

(i) sub-chapters 1 through 4;

(ii) sub-chapter 6;

(ii1) sub-chapter 8; and

(iv) sub-chapters 10 through 15.

(b) For conmplaints filed on or after July 1, 1997, only the
adm nistrative rules in the follow ng sub-chapters apply:

(i) sub-chapter 1;

(i1) sub-chapter 6;

(ii1) sub-chapter 8;

(iv) sub-chapters 10 through 14; and

(v) sub-chapter 17 (H story: 49-2-204 and 49-3-106, MCA; |1 M

Title 49, Chapters 2 and 3, MCA, NEW 1998 MAR p. 3201, Eff. 12/4/98.
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Sub- Chapter 2
I nvestigation And Conciliation
24.9.201 LIBERAL CONSTRUCTI ON; EFFECT OF PARTIAL INVALIDITY (IS
HEREBY REPEALED) (History: 49-2-204, 49-3-106, MCA; |1 MP, 49-2-501,

49- 2-504, 49-3-304, 49-3-305, 49-3-307, MCA, NEW Eff. 1/2/77, AM,
1987 MAR p. 1088, Eff. 7/17/87, REP, 1995 MAR p. 2264, Eff. 10/27/95.)

24.9.202  DEFINITIONS (IS HEREBY REPEALED) (History:
49-2-204, 49-3-106, MCA; LMP, 49-2-101, 49-2-201, 49-2-509, 49-3-101,
49-3-312, MCA; AMD, 1989 MAR p. 487, Eff. 4/28/89; REP, 1995 MAR p.
2264, Eff. 10/27/95.)

24.9.203  PREHEARING PROCEDURE: | NTRODUCTION (IS HEREBY
REPEALED) (H story: 49-2-204, 49-3-106, MCA, LMP, 49-2-201, 49-2-501
through 49-2-505, MCA; NEW Eff. 1/2/77; REP, 1987 MAR p. 1093, Eff.
7/17/ 87.)

24.9.203A SCOPE AND PURPOSE OF RULES (1) The rules in this
sub-chapter describe the procedures followed by the department in
i nvestigating and conciliating complaints filed before July 1, 1997.
(H story: 49-2-204 and 49-3-106, MCA;, 1 MP, 49-2-504, MCA; NEW 1998
MAR p. 3201, Eff. 12/4/98.)

24.9.204 COMPLAI NT; WHO WMAY FILE, TIMELI NESS (1'S HEREBY
REPEALED) (History: 49-2-204, 49-3-106, MCA, | MP, 49-2-501, 49-3-
304, MCA, NEW Eff. 1/2/77; AVD, 1987 MAR p. 1088, Eff. 7/17/87; AN,
1995 MAR p. 2264, Eff. 10/27/95; REP, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.205 COVPLAINT; FILING CHARGE ON BEHALF OF AN AGGRI EVED
PERSON (IS HEREBY REPEALED) (H story: 49-2-204, 49-3-106, MCA, 1M,
49-2-501, 49-3-304, MCA, NEW Ef. 1/2/77, AVMD, 1987 MAR p. 1088, Eff.
7/ 17/ 87; REP, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9. 206 COW SSI ON  STAFF  COVPLAINTS; CLASS ACTIONS BY
| NDI VI DUALS OR GROUPS (1S HEREBY REPEALED) (Hi story: 49- 2- 204,
49- 3-106, MCA; | MP, 49-2-501, 49-2-505, 49-3-304, 49-3-308, MCA, NEW
Eff. 1/2/77; AWVD, 1982 MAR p. 1395, Eff. 7/16/82; AMD, 1987 MAR p.
1088, Eff. 7/17/87; AMVD, 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1995 MAR
p. 2264, Eff. 10/27/95; REP, 1998 MAR p. 3201, Eff. 12/4/98.)
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24.9.207  COMPLAINT; DATE OF FILING (1S HEREBY REPEALED)
(History: 49-2-204, 49-3-106, MCA, IMP, 49-2-501, 49-3-304, MCA; NEW
Eff. 1/2/77; AMVD, 1987 MAR p. 1088, Eff. 7/17/87; REP, 1998 MAR
p. 3201, Eff. 12/4/98.)

24.9.208 COWPLAI NT: CONTENTS (IS HEREBY REPEALED) (History:
49-2-204, 49-3-106, MCA, IMP, 49-2-501, 49-3-305, MCA, NEW Eff.
1/2/77: AMD, 1987 MAR p. 1088, Eff. 7/17/87, REP, 1998 MAR p. 3201,
Eff. 12/4/98.)

24.9.209 COVPLAINT; PLACE AND MANNER OF FILING | NSUFFI Cl ENCY,
EFFECTI VE DATE OF AMENDMENTS (1S HEREBY REPEALED) (History: 49-2-
204, 49-3-106, MCA, |1 MP, 49-2-501, 49-3-304, 49-3-305, MCA, NEW
1/2/ 77, AMD, 1987 MAR p. 1087, Eff. 7/17/87, ANVD, 1995 MAR p. 2264,
Eff. 10/27/95;, REP, 1998 MAR p. 3201, Eff. 12/4/98.)
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24.9.210 AMENDMENT OF COMPLAINTS (1) A conplaint nmay be
anended to cure defects or omissions, including failure to swear or
affirmthat the charge is true, or to clarify and anplify allegations,
to bring the charge up to date in regard to a continuing pattern of
occurrences, to allege new but related matters or to allege additiona
facts directly relating to or growi ng out of the subject matter of the
original conmplaint. A conplaint may be anended at any tine up to the
time that the conplaint is certified for hearing. The depart nment
shall pronptly notify all parties in witing of any anmendnents.
(H story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-501, 49-2-503, 49-2-
504, and 49-2-505, MCA;, NEW Eff. 1/2/77; AMD, 1987 MAR p. 1093, Eff.
7/ 17/ 87; AMD, 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998 MAR p. 3201,
Eff. 12/4/98.)

24.9.211 RECEI PT _OF | NFORVATION BY COW SSION (IS HEREBY
REPEALED) (History: 49-2-204, 49-3-106, MCA; 1 MP, 49-2-501, 49-2-

502, 49-2-503, 49-2-504, 49-2-505, MCA; NEW Eff. 1/2/77, REP, 1987
MAR p. 1093, Eff. 7/17/87.)

24.9.212 CONFIDENTIALITY (1) The departnent and conm ssion
will maintain the confidentiality of privacy interests entitled to
protection by |aw Any information which is made public may be
altered to provide for the anonymty of persons whose privacy
interests are entitled to protection by | aw.

(2) No conplaint, information obtained in the investigation of
a conplaint, or other information in the departnment file will be made
a matter of public information by the departnent prior to a finding
under ARM 24.9. 224 regardi ng cause to believe discrimnation occurred
or other agency action terminating investigation and entering an order
with respect to a conplaint. This rule does not limt the
departnent’s disclosures of such information to a party, individual
or agency as may be necessary to carry out the departnent’s
obl i gations under Montana statutes or these rules. The departmnment may
di scl ose any record or information contained in any record to any
party, individual, or agency pursuant to a witten request by or with
the prior witten consent of the individual to whom the record
pertains.

(3) After a finding of reasonabl e cause or no reasonabl e cause
or other agency action termnating the investigation in a case, the
conplaint, information obtained in the investigation of the conplaint
and other information in the departnment file which do not relate to
privacy interests protected by | aw becone public information.
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(4) Disclosure of information regarding conplaints alleging
violations of federal law which are within the jurisdiction of the
departnent and human rights comm ssion because of worksharing
arrangenments with federal agencies may be further restricted by
provi sions of federal |aw.

(5) Al settlenent and conciliation agreements are public
information except to the extent that they relate to privacy interests
entitled to protection by law. A governnental entity does not have a
privacy interest in any settlement or conciliation agreenment.

(6) Informati on which is subject to the protection of Mntana's
constitutional right of privacy, Article 2, Section 10, which is
requested or subpoenaed under the authority of 49-2-203, MCA, or these
rules will not be disclosed to any individual, agency, or party
out si de the departnent or conm ssion, except as required by law. The
commi ssion or hearing examner rmy issue appropriate protective
orders. (Hi story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-504, 49-2-
505, 49-3-307, and 49-3-308, MCA;, NEW Eff. 1/2/77; AMD, 1982 MAR
p. 1395, Eff. 7/16/82; AWD, 1987 MAR p. 1088, Eff. 7/17/87;, AMD, 1988
MAR p. 2308, Eff. 10/28/88; AMD, 1990 MAR p. 525, Eff. 3/16/90; AMD,
1995 MAR p. 2264, Eff. 10/27/95; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.213 COWPLAI NT; W THDRAWAL OF COVPLAI NT BY CHARG NG PARTY;
REDESI GNATI ON OF COMPLAINT (1) Any person who has filed a conplaint
with the departnment or comm ssion or any person on whose behalf a
conplaint has been filed may make a request in witing that the

compl ai nt be withdrawn. If the withdrawal is based on a private
settlement, a copy of the settlenment agreenent must acconpany the
request.

(2) Upon receipt of a witten request for withdrawal of the
conpl aint, the departnent shall dismss the conplaint either entirely
or insofar as it alleges a particular cause of action in favor of the
party seeking the withdrawal or seeks an individual renedy for such
party.

(3) The departnment may reserve any part of the conplaint which
al | eges a cause of action in favor of any other person or group or nay
redesi gnate the conplaint as a conmission conplaint with respect to
any allegation or renedy which is not specific to the w thdraw ng
party al one. Redesignation does not constitute the filing of a new
conplaint and relates back to the date the original conplaint was
filed. (H story: 49-2-204 and 49-3-106, MCA; | MP, 2-4-603, 49-2-504,
and 49-3-307, MCA;, NEW Eff. 1/2/77, AMD, 1987 MAR p. 1088, Eff
7/17/87; AVMD, 1995 MAR p. 2264, Eff. 10/27/95;, AMD, 1998 MAR p. 3201
Eff. 12/4/98.)
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24.9.214 | NTERVENTION (1S HEREBY REPEALED) (History:
49-2-204, 49-3-106, MCA; [MP, 49-2-505, 49-3-308, MA NEW FEff.
1/2/77; ANMD, 1987 MAR p. 1088, Eff. 7/17/87; REP, 1988 MAR p. 1194,
Eff. 6/10/88.)

24.9. 215 COVPLAI NT; DEFERRAL FROM LOCAL, STATE OR FEDERAL
AGENCIES (1S HEREBY REPEALED) (History: 49-2-204, 49-3-106, MCA
I MP, 49-2-501, 49-2-502, 49-2-503, 49-2-504, 49-2-505, MCA;, NEW Eff.
1/2/ 77, REP, 1995 MAR p. 2264, Eff. 10/27/95.)

24.9.216 NOTICE OF FILING OF COWPLAINT (IS HEREBY REPEALED)
(H story: 49-2-204, 49-3-106, MCA, | MP, 49-2-204, 49-3-307, MCA, NEW
Eff. 1/2/77, ANVMD, 1987 MAR p. 1088, Eff. 7/17/87;, AMD, 1995 MAR p.
2264, Eff. 10/27/95; REP, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.217 COVPLAINT; NOTICE TO COMW SSION (1S HEREBY REPEALED)
(H story: 49-2-204, 49-3-106, MCA, | MP, 49-2-502, 49-3-307, MCA, NEW
Eff. 1/2/77, AMD, 1981 MAR p. 801, Eff. 8/14/81; AMD, 1981 MAR p.
1615, Eff. 11/26/81; REP, 1995 MAR p. 2264, Eff. 10/27/95.)
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24.9.218 COVPLAI NT, COMVENCEMENT OF | NVESTI GATI ON, MEDI ATI ON
(1) As soon as possible after the conplaint is received, it shall be
assigned for investigation. The departnment may contact the charging
party (and, in the case of a conplaint filed on behalf of anyone, the
persons alleged to be aggrieved) to ascertain the basis for the
complaint and to inquire as to such additional facts and allegations
as may be necessary to anend the conplaint into its proper formand to
nmake a determ nation whether the conplaint is supported by substanti al
evi dence. The departnment may al so contact the respondent to obtain
the viewpoint of the respondent, to ascertain additional facts, and to
assure that the respondent understands the nature of the conplaint and
the requirenents of the law. The departnment may also inquire into
facts to determ ne whether the conm ssion has jurisdiction over the

compl ai nt ..
(2) The department may undertake efforts to achieve a voluntary
resolution of the case through nediation with the parties. Any

settlenent of a case at any stage, whether nediated by the depart nent
or reached by the parties independently, is subject to the provisions
of ARM 24.9.226. (H story: 49-2-204 and 49-3-106, MCA, | MP, 2-4-603,
49-2-504, and 49-3-307, MCA;, NEW Eff. 1/2/77;, AVMD, 1987 MAR p. 1088,
Eff. 7/17/87; AMD, 1995 MAR p. 2264, Eff. 10/27/95; AMD, 1998 MAR
p. 3201, Eff. 12/4/98.)

24.9.219 I NVESTIGATION (1) The departnment’s investigation
shall be conducted in a pronpt and inpartial manner. The depart nment
shall normally utilize methods such as witten information requests
and tel ephone interviews to obtain information in the course of the
i nvestigation, relying upon nore fornal investigative tools such as
subpoenas and depositions only after attenpts to achieve voluntary
cooperati on have been unsuccessf ul

(2) The department, in investigating a charge of discrimnation
under the act, nmay exercise any and all of the powers of the
conmi ssion provided for in 49-2-203, MCA. These include the power to
subpoena w tnesses, take the testinmony of any person under oath,
adm ni ster oaths, and require the production for examnation of
tangi bl e evidence, such as docunents, relating to the case. In
exercising its powers, the departnent may issue subpoenas, take
depositions, serve interrogatories, and require the production and
di scl osure of any tangi bl e evi dence.
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(3) The powers of the department to conduct investigations are
continuing fromthe tinme that a conplaint is filed until the case is
resolved, or a hearing on the conplaint is held. The departnment may
exercise its investigative powers in deternmining if a conciliation
agreement is being honored or an order of the comm ssion, issued after
hearing, obeyed. (Hi story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-
203, 49-2-504, 49-2-506, 49-3-307, and 49-3-309, MCA;, NEW Eff.
1/2/ 77, AMD, 1987 MAR p. 1088, Eff. 7/17/87; AMD, 1998 MAR p. 3201
Eff. 12/4/98.)

24.9.220 EMERGENCY ORDER (1) After a conplaint is filed, if it
appears that substantial and irreparable danage to any chargi ng party
or aggrieved person will occur unless pronpt action is taken, a nenber
of the commi ssion may petition the district court for an injunction
for appropriate relief. (H story: 49-2-204 and 49-3-106, MCA, | M
49- 2-503 and 49-3-306, MCA;, NEW Eff. 1/2/77, AMD, 1987 MAR p. 1088,
Eff. 7/17/87; AMD, 1995 MAR p. 2264, Eff. 10/27/95; AMD, 1998 MAR
p. 3201, Eff. 12/4/98.)

24.9.221 | NVESTI GATI ON; FAI LURE TO COOPERATE W TH | NVESTI GATI ON
(1) |If any person fails to conply with a request by the departnent
for information, or fails to answer any interrogatory or question
asked by deposition, or to produce any tangi bl e evidence including any
docunent related to a conplaint under investigation by the departnent,
the departnent may issue a subpoena, subpoena duces tecum or other
appropriate order requiring the person to supply the information,
answer the interrogatory, respond to the question, appear and answer
guestions under oath, or provide the tangible evidence. |f the order
is not obeyed, the departnent may seek a court order enforcing the
or der.

(2) If a respondent has been given notice of a conplaint and
the departnment has requested information in the course of its
i nvestigation and respondent fails to answer the information requests
within the tine specified, the departnment nmay take one or nore of the
following actions to conplete its investigative responsibilities:

(a) issue a subpoena, subpoena duces tecum or other appropriate
order in accordance with (1) to conpel the answering of the
i nformati on requests, the production of docunents, or testinony;

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 98 24-369



24.9.222 DEPARTMENT OF LABOR AND | NDUSTRY

(b) in lieu of issuing a subpoena, issue a determ nation that
the allegations of the conplaint are supported by substanti al
evi dence, engage in conciliation and, if unsuccessful, certify the
case for contested case hearing where the results of the investigation
al though inconplete due to the conduct of the uncooperative
respondent, are admi ssible as substantial evidence of discrimnation;

(c) draw an adverse inference against respondent as to the
evi dence sought. Charging party may introduce such an adverse
i nference finding at the contested case hearing. (H story: 49-2-204
and 49-3-106, MCA;, | MP, 49-2-203, 49-2-504, 49-2-505, 49-3-307, and
49-3-308, MCA;, NEW Eff. 1/2/77, AMD, 1987 MAR p. 1088, Eff. 7/17/87;
AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.222 | NVESTI GATI ON; FAI LURE OF CHARGA NG PARTY OR AGGRI EVED
PERSON TO COOPERATE OR KEEP THE DEPARTMENT ADVI SED OF CHANGES IN
ADDRESS (1) Whenever any charging party or (in the case of a
complaint filed on behalf of anyone) any person alleged to be
aggrieved shall refuse to conply with a request by the departnment for
informati on or evidence reasonably necessary for the investigation
conciliation, or Ilitigation of the conplaint, the departnment nay
dism ss the case and issue a right to sue letter for failure of the
charging party (or aggrieved person) to cooperate with the departnent,
or may dism ss so nuch of the conplaint as relates to that charging
party or aggrieved person.

(2) \Whenever any charging party or aggrieved person fails to
advi se the departnent of a change of address and the departnment is
unable to locate the charging party or aggrieved person through
reasonabl e efforts including a certified letter to the | ast address of
record, the departnent may dism ss the case and issue a right to sue
letter or may dismiss so nmuch of the conplaint as relates to that
charging party or aggrieved person. (H story: 49-2-204 and 49- 3-106,
MCA; | MP, 49-2-504, 49-2-509, 49-3-307, and 49-3-312, MCA, AMD, 1989
MAR p. 487, Eff. 4/28/89; AMD, 1998 MAR p. 3201, Eff. 12/4/098.)
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24.9.223 | NVESTI GATI ON; FAI LURE TO PRODUCE EVI DENCE

(1) No evidence concerning any matter which was the subject of
a departnment information request which was not fully answered by
either party during the investigation of the conplaint shall be
admtted in any contested hearing on a conplaint in support of any
position taken or defense nade by that party. No docunent or other
tangi bl e evi dence requested in connection with any interrogatory or
notion for disclosure and production by the departnment which was not
produced or which party denied existed or failed to disclose in
response to the departnent’s inquiry shall be admitted into evidence
at any contested hearing on a conplaint in support of any position
taken or defense nade by that party, nor shall evidence concerning the
document or tangi ble evidence be admitted in support of the party's
case.

(2) No testinony shall be permtted in support of any position
taken or defense nade by either party concerning the contents of any
docunent or any other tangible evidence which was in the possession or
control of a party and which, subsequent to the tinme that the party
received notice of the filing of the conplaint, was | ost or destroyed
or which was in the possession of any person and whi ch was di scarded
or destroyed at the order or request of the party. The comm ssion or
hearing examiner may in the interests of justice waive this rule upon
receiving the sworn testinmony or affidavit of the respondent, the
person who had custody of the docunent or other tangible evidence and
the person responsible for its destruction, discarding or |o0ss,
concerning the circunstances of the loss or destruction. (History:
49-2-204 and 49-3-106, MCA; | MP, 49-2-504, 49-2-505, 49-3-307, and 49-
3-308, MCA; NEW Eff. 1/2/77; AMD, 1987 MAR p. 1088, Eff. 7/17/87,
AMD, 1998 MAR p. 3201, Eff. 12/4/098.)
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24.9. 224 | N\VESTI GATI ON;  FINDING OF REASONABLE CAUSE OR NO
REASONABLE CAUSE (1) At the conclusion of the investigation, the

departnment will issue a finding of reasonable cause if the allegations
of the conplaint are supported by substantial evidence. The
department will issue a finding of no reasonable cause if the

all egations of the conplaint are not supported by substantial
evidence, or if the comm ssion |acks jurisdiction over the conplaint.
The finding will include a brief statement of the reasons for the
department’ s conclusions and will be mailed to all parties. (H story:
49-2-204 and 49-3-106, MCA; 1 MP, 49-2-504 and 49-3-307, MCA, NEW
Eff. 1/2/77; AWVD, 1987 MAR p. 1088, Eff. 7/17/87; AM, 1989 MAR p.
487, Eff. 4/28/89; AMD, 1995 MAR p. 2264, Eff. 10/27/95 AMD, 1998 MAR
p. 3201, Eff. 12/4/98.)

24.9.225 PROCEDURE ON FI NDI NG OF NO REASONABLE CAUSE

(1) A finding of no reasonable cause will be acconpani ed either
by a dismissal order and right to sue letter in accordance with ARM
24.9.263 or by a notice certifying the case for a hearing in
accordance with ARM 24.9. 230.

(2) Any objection to a dismissal order and right to sue letter
i ssued under (1) must be filed in accordance with the provisions of
ARM 24.9.264. (History: 49-2-204 and 49-3-106, MCA; | M, 49-2-504,
49- 2- 505, 49-2-509, 49-3-307, 49-3-308, and 49-3-312, MCA;, NEW Eff.
1/ 2177, AI\/D 1982 MAR p. 1395 Eff. 7/16/ 82; AMD, 1983 MAR p. 857,
Eff. 7/ 15/83; AMD, 1987 MAR p. 1088, Eff. 7/17/87; ANMD, 1988 MAR p.
2308, Eff. 10/ 28/ @ 88; AMD, 1989 MAR p. 487, Eff. 4/ 28/ 89; AMD, 1990 MAR
p. 525, Eff. 3/16/90 AMD, 1990 MAR p. 1561 Eff. 8/17/90; AMD, 1995
MAR p. 2264, Eff. 10/27/95; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.226 CONCI LI ATION AND SETTLEMENT (1) If the departnent
i ssues a reasonable cause finding, it will attenpt to resolve the case
by conciliation. No statenents nade by any party in the course of a
conciliation offer or in any oral or witten discussion concerning
conciliation will be adnmissible in any hearing held concerning the
conplaint. Agreenent to a conciliated settlenent of the case does not
constitute an adm ssion of violation of any |aw by the respondent.

(2) Aconciliation or other settlenent agreenent reached by the
parties prior to the tinme the case is certified for hearing nmust be in
writing, signed by the parties, and approved by the departnent. A
conciliation agreenent or other settlenent agreenent reached by the
parties after the case has been certified for hearing nust be in
witing, signed by the parties, and approved by the departnent and the
comm ssi on.
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(3) The departnment or conmission nmay refuse to approve a
conciliation or other settlenent agreenent which does not resolve al
allegations or renedies for all persons or groups affected by the
all eged discrimnation. Alternatively, the departnent may treat the
agreenent as a withdrawal in accordance with ARM 24.9.213.

(4) A conciliation or other settlenent agreement may be
enforced by the department, the comm ssion or by any party in the sane
manner as a final comr ssion order by seeking appropriate orders in
the district court pursuant to 49-2-508, .

(5) Aconciliation or other settlenment agreenent may include in
its terms any renedy which coul d have been ordered by the commi ssion
after hearing. It may also include terns for nonitoring conpliance
with the agreenent.

(6) Wien a conciliated settlenment does not appear possible
following a finding of reasonabl e cause, the departnent shall inform
all parties in witing that the conciliation period is concluded and
certify the case for hearing.

(7) The parties nust informthe departnment and the comm ssion
of all terns of any settlenent entered into after the conm ssion has
issued a final order. (H story: 49-2-204 and 49-3-106, MCA; | M°, 49-
2-504, 49-2-505, 49-3-307, and 49-3-308, MCA, NEW Eff. 1/2/77; AWM,
1980 MAR p. 2196 Eff. 7/18/80 AND, 1083 MAR p. 1833, Eff. 12/16/83
AMD, 1987 MAR p. 1088, Eff. 7/17/87; AMD, 1995 MAR p. 2264, Eff.
10/ 27/ 95; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.227 DI SCOVERY (1S HEREBY REPEALED) (History: 49-2-505,
49- 3-308, MCA; |MP, 2-4-602, 49-2-201(2), 49-2-504, 49-2-505, MCA
NEW Eff. 1/2/77, AMD, 1980 MAR p. 2197, Eff. 7/18/80 AND, 1982 MAR
p. 1395, Eff. 7/16/82 REP, 1988 MAR p. 1194, Eff. 6/ 10/ 88. )

24.9.228 ADOPTION OF MODEL RULES W TH AMENDMENTS (1S HEREBY
REPEALED) (History: 49-2-204, 49-3-106, MCA, |MP, 2-4-201, 2-4-202,
MCA, NEW Eff. 1/2/77, AMD, 1980 MAR p. 1134 Eff. 4/11/80; AMD, 1980
MAR p. 2198, Eff. 7/18/80 REP, 1987 MAR p. 1093, Eff. 7117/ 87. )

24.9.229 CONTESTED CASES, PREAMBLE AND SUMMARY (IS HEREBY
REPEALED) (H story: 49-2-204, 49-3-106, MCA, IMP, 49-2-201(2), 49-2-
503, 49-2-504, 49-2-505, MCA;, NEW Eff. 1/2/77; AMD, 1982 MAR p. 1395,
Eff. 7/16/82; REP, 1988 MAR p. 1194, Eff. 6/10/88.)
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24.9.230 CERTIFICATION OF A CASE FOR HEARI NG

(1) Wenever the departnent has issued a finding of reasonable
cause and conciliation efforts have been unsuccessful, the departnent
shall certify the case for hearing. In any other case, if the
departnent determ nes that a hearing on a conplaint is necessary as a
matter of fundanental fairness, or in the public interest, the
departnment may certify the case for hearing. (H story: 49-2-204 and
49- 3-106, MCA; | MP, 49-2-505, 49-2-506, 49-3-308, and 49-3-312, MCA
NEW Eff. 1/21/77; AVD, 1980 MAR p. 2198, Eff. 7/18/80; AMD, 1982 MAR
p. 1395, Eff. 7/16/82; AWD, 1987 MAR p. 1088, Eff. 7/17/87;, AMD, 1989
MAR p. 487, Eff. 4/28/89; AMD, 1995 MAR p. 2264, Eff. 10/27/95; AMD,
1998 MAR p. 3201, Eff. 12/4/98.)

24.9.231 NOTI CE CF CERTIFI CATION FOR HEARING (1) Notice that a

case has been certified for hearing shall include:

(a) A statenent indicating that the case has been certified for
heari ng;

(b) A statenment indicating that the hearing examner will set a
time and place for hearing, and that the hearing will be held in the

county where the discrimnatory practice is alleged to have occurred,
unl ess the respondent, the departnent or the conmm ssion requests a
change of venue for good cause;

(c) A statenent of the legal authority and jurisdiction under
which the hearing is to be held;

(d) Areference to the particular sections of the statutes and
rul es invol ved;

(e) A statenent that a formal proceedi ng may be wai ved pursuant
to 2-4-603, MCA

(f) A statement advising the parties of their right to be
represented by counsel at hearing;

(g0 A statenent that a hearing exam ner has been appointed to
conduct the hearing, if applicable.

(2) The departnment shal | notify the parties of the
certification for hearing.

(3) Notice that a conplaint has been certified for hearing and
the copy of the conplaint shall be served on all parties in the nanner
provided in Rule 4D of the Montana Rules of Cvil Procedure, Title 25,
chapter 20, MCA (Hi story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-
505, 49-3-308, and 49-3-312, MCA, NEW Eff. 1/21/77; AMD, 1982 MAR p.
1395, Eff. 7/16/82; AMD, 1987 MAR p. 1088, Eff. 7/17/87; AMD, 1995 MAR
p. 2264, Eff. 10/27/95; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)
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24.9. 232 WHEN THE COVMM SSION RECEIVES NOTICE FROM THE
ADM NI STRATOR THAT A CASE |S NOW CERTI FI ED FOR HEARI NG THE COWM SSI ON
SHALL DETERM NE TIME AND PLACE FOR HEARING (1S HEREBY REPEALED)
(H story: 2-15-1706, MCA, | MP, 49-2-201(2), 49-2-402, 49-2-505, MCA
NEW Eff. 1/2/77, REP, 1988 MAR p. 1194, Eff. 6/10/ 88. )

24.9.233 PRESENTATI ON OF CASE I N SUPPORT CF COVPLAINT (1S HEREBY
REPEALED) (History: 2-15-1706, MCA; 1 MP, Sec. 49-2-201, 49-2-502,
49-2-505 MCA, NEW Eff. 1/2/77;, REP, 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.234 ANSWER (1S HEREBY REPEALED) (History: Sec. 49-2-204
MCA: |MP, Sec. 49-2-505, MCA; NEW Eff. 1/2/77, REP, 1988 MAR p. 1194,
Eff. 6/10/88.)

24.9.235 CONTESTED CASES; DEFAULT ORDER WHEN PARTY FAILS TO
APPEAR AT HEARING (IS HEREBY REPEALED) (History: Sec. 2-15-1706
MCA; | NP, Sec. 49-2-201, 49-2-205 MCA; NEW Eff. 1/2/77; REP, 1988 MAR
p. 1194, Eff. 6/10/88.)

24.9.236  CONTESTED CASES; | NFORMAL DI SPOSI TI ON, PREHEARI NG
CONFERENCE (1S HEREBY REPEALED) (History: Sec. 2-15-1706 MCA, | MP,
Sec. 2-4-603, 49-2-201, 49-2-502, 49-2-504 MCA, NEW Eff. 1/2/77; AND,
1979 MAR p. 1069, Eff. 9/14/79; AMD, 1980 MAR p. 1135, Eff. 4/11/80:
AMD, 1980 MAR p. 2198, Eff. 7/18/80; REP, 1988 MAR p. 1194, Eff.
6/ 10/ 88. )

24.9.237 CONTESTED CASES; APPLICATION FOR MORE DEFI NI TE AND
DETAI LED STATEMENT (1S HEREBY REPEALED) (History: Sec. 2-15-1706
MCA; |1 MP, Sec. 49-2-401, 49-2-502, 49-2-505 MCA, NEW Eff. 1/2/77;
REP, 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.238 CONTESTED CASES; SUBPOENAS (IS HEREBY REPEALED)
(History: Sec. 2-15-1706 MCA; IMP, Sec. 49-2-502, 49-2-201, 49-2-504,
49-2-505, 49-2-203 MCA; NEW 1/2/77; REP, 1988 MAR p. 1194, FEff.
6/ 10/ 88.)

24.9.239  CONTESTED CASES; HEARING EXAM NERS (1S HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA, |MP, Sec. 2-4-104, 2-4-611,
2-4-612, 49-2-201, 49-2-502, 49-2-505 MCA, NEW Eff. 1/2/77, REP, 1988
MAR p. 1194, Eff. 6/10/88.)

24.9.240  CONTESTED CASE; HEARING (S HEREBY REPEALED)
(History: Sec. 2-15-1706 MCA, |MP, Sec. 2-4-612, 49-2-502, 49-2-505,
49-2-201 MCA, NEW Eff. 1/2/77; REP, 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.241  CONTESTED CASES, RECORD (IS HEREBY REPEALED)
(History: Sec. 2-15-1706 MCA, |MP, Sec. 2-4-614, 49-2-201, 49-2-502,
49-2-505 MCA, NEW Eff. 1/2/77; REP, 1988 MAR p. 1194, Eff. 6/10/88.)
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24.9.242  CONTESTED CASES. MOTIONS (1S HEREBY REPEALED)
(History: 2-15-1706 MCA, | NP, Sec. 49-2-502, 49-2-201, 49-5-505 MCA;
NEW Eff. 1/2/77; AVMD, 1982 MAR p. 1395, Eff. 7/16/82; REP, 1988 MAR
p. 1194, Eff. 6/10/88.)

24.9. 243 CONTESTED CASES; EVI DENCE (1L.S_HEREBY REPEALED)
(Hi story: Sec. 2-15-1706 MCA, | MP, Sec. 49-2-502, 49-2-201, 49-2-505
MCA, NEW Eff. 1/2/77;, REP, 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.244 CONTESTED CASES; EX PARTE CONSULTATIONS (1S HEREBY
REPEALED) (H story: Sec. 2-15-1706 MCA; LMP, Sec. 2-4-612, 49-2-201,
49-2-502, 49-2-505 MCA; NEW Eff. 1/2/77; REP, 1988 MAR p. 1194, Eff.
6/ 10/ 88.)

24.9.245 CONTESTED CASES; PROPOSED ORDERS (1S HEREBY REPEALED)
(History: Sec. 2-15-1706 MCA; [MP, 49-2-201, 49-2-502, 49-2-504, 49-
2-505 MCA, NEW Eff. 1/2/77; AMD, 1979 MAR p. 659, Eff. 7/13/79; AMD,
1979 MAR p. 1069, Eff. 9/14/79; AMD, 1980 MAR p. 1135, Eff. 4/11/80;
AVD, 1980 MAR p. 2198, Eff. 7/18/80; REP, 1988 MAR p. 1194, Eff.
6/ 10/ 88.)

24.9.246 CONTESTED CASES; FINAL ORDERS (1S HEREBY REPEALED)
(Hi story: Sec. 2-15-1706 MCA, | MP, Sec. 49-2-201, 49-2-502, 49-2-505
MCA, NEW Eff. 1/2/77;, REP, 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.247 CONTESTED CASES; NOTI FI CATI ON OF ORDERS (1S HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA; LMP, Sec. 49-2-505, 49-2-
506, 49-2-507 MCA, NEW Eff. 1/2/77; REP, 1988 MAR p. 1194, Eff.
6/ 10/ 88.)

24.9. 248 CONTESTED CASES; ENFORCEMENT ORDERS (1S _HEREBY
REPEALED) (History: Sec. 2-15-1706, MCA; | MP, Sec. 49-2-404, 49-2-
508 MCA; NEW Eff. 1/2/77; REP, 1988 MAR p. 1194, Eff. 6/10/88.)

24.9. 249 DECLARATORY RULINGS AND M SCELLANEQUS PROVI SI ONS,
PREAMBLE AND SUMVARY (1S HEREBY REPEALED) (Hi story: Sec. 2-15-1706
MCA; | MP, Sec. 49-2-501, 49-2-502, 49-2-201, 49-3-503, 49-2-505 MCA
NEW Eff. 1/2/77, REP, 1988 MAR p. 2308, Eff. 10/28/88.)

24.9.250 DECLARATORY RULINGS; | NSTITUTION OF PROCEEDI NGS (1S
HEREBY REPEALED) (History: Sec. 2-15-1706 MCA; | MP, Sec. 49-2-501,
49- 2-502, 49-2-201, 49-2-505 MCA;, NEW Eff. 1/2/77, REP, 1988 MAR p.
2308, Eff. 10/28/88.)

24.9.251 DECLARATORY RULINGS; CONTENT OF PETITION (1S HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA; | MP, Sec. 49-2-501, 49-3-
502, 49-2-201, 49-2-505 MCA;, NEW Eff. 1/2/77, REP, 1988 MAR p. 2308,
Eff. 10/28/88.)
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24.9. 252 DECLARATORY RULINGS; FILING AND NOTIFI CATION OF
DI SPOSITION OF PETITION (1S HEREBY REPEALED) (History: Sec. 2-15-
1706 MCA;, 1 MP, Sec. 49-2-501, 49-2-502, 49-2-201, 49-2-505 MCA, NEW
Eff. 1/2/77; AMD, 1981 MAR p. 803, Eff. 8/14/81; AMD, 1981 MAR p.
1616, Eff. 11/26/81, REP, 1988 MAR p. 2308, Eff. 10/28/88.)

24.9.253 DECLARATORY RULINGS; NOTICE OF HEARING (IS HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA, | MP, Sec. 49-2-201, 49-2-
501, 49-2-502, 49-2-505 MCA; NEW Eff. 1/2/77; REP, 1988 MAR p. 2308,
Eff. 10/28/88.)

24.9.254 DECLARATORY RULING CONDUCT OF HEARING (IS HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA; | MP, Sec. 49-2-201, 49-2-
501, 59-2-505, 49-2-506 MCA;, NEW Eff. 1/2/77, REP, 1988 MAR p. 2308,
Eff. 10/28/88.)

24.9. 255 DECLARATORY RULING _EFFECT OF RULING (1S HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA; | MP, Sec. 49-2-201, 49-2-
501, 49-2-502, 49-2-505 MCA, NEW Eff. 1/2/77, AMD, 1981 11/26/81;
REP, 1988 MAR p. 2308, Eff. 10/28/88.)

24.9. 256 M SCELLANEQUS PROVI SI ON; SUBPCENAS AND ENFORCEMENT (IS
HEREBY REPEALED) (History: Sec. 2-15-1706 MCA; | MP, Sec. 49-2-201,
49- 2- 203, 49-2-501, 49-2-502, 49-2-505 MCA;, NEW Eff. 1/2/77; REP,
1988 MAR p. 2308, Eff. 10/28/88.)

24.9. 257 M SCELLANEQUS PROVI SI ONS; REPRESENTATI ON (1S HEREBY
REPEALED) (History: Sec. 2-15-1706 MCA, | MP, Sec. 2-4-104, 2-4-602,
49-2-201, 49-2-502, 49-2-505 MCA; NEW Eff. 1/2/77, REP, 1988 MAR p.
2308, Eff. 10/28/88.)

24.9.258 M SCELLANEQUS PROVI SIONS; SERVI CE (IS HEREBY REPEALED)
(History: Sec. 2-15-1706 MCA; IMP, Sec. 2-4-106, 49-2-201, 49-2-501,

49-2-502, 49-2-505 MCA; NEW Eff. 1/2/77; REP, 1988 MAR p. 2308, Eff.
10/ 28/ 88.)

24.9.259 M SCELLANEQUS PROVI SIONS:  AVAI LABILITY OF FI NAL ORDERS
AND DECI SIONS (IS HEREBY REPEALED) (History: Sec. 2-15-1706 MCA
IMP, Sec. 2-4-623, 49-2-201, 49-2-505 MCA, NEW Eff. 1/2/77;, REP, 1988
MAR p. 2308, Eff. 10/28/88.)

24.9.260 TIME FOR REVIEW OF HEARING EXAM NER DECISIONS (1S
HEREBY REPEALED) (History: Sec. 2-15-1706 MCA, I MP, Sec. 2-4-302
MCA;, NEW 1980 MAR p. 1710, Eff. 6/27/80; AMD, 1983 MAR p. 351, Eff.

4/ 29/ 83; REP, 1988 MAR p. 2308, Eff. 10/28/88.)
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24.9.261 DI SM SSAL OF COVPLAI NT ALSO PENDI NG I N COURT

(1) At any time after a conplaint is filed, any party to the
conpl aint, or the departnent, nmay nove the comm ssion to dismss the
conplaint on the grounds that the issues therein are also before a
court of conpetent jurisdiction, either state or federal. The
comm ssion may disniss the conplaint wthout prejudice if it finds
that the parties and issues before the comm ssion are also before a
court of conmpetent jurisdiction, and that the court's decision will be
determ native of the issues before the conm ssion

(2) If the court later finds that it does not have jurisdiction
over the above described parties or issues, then the charging party or
departnment may apply to reopen the conplaint before the conmm ssion
(Hi story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-204, 49-2-501, and 49-
2-505, MCA; NEW 1981 MAR p. 1619, Eff. 11/26/81; AMD, 1998 MAR p
3201, Eff. 12/4/98.)

24.9.262 | SSUANCE OF RI GHT TO SUE LETTER (1S HEREBY REPEALED)
(History: 2-15-1706, 49-2-204, 49-3-106, NCA, | MP, 49-2-509, 49-3-
312, MCA; NEW 1983 MAR p. 857, Eff. 7/15/83; REP, 1989 MAR p. 487,
Eff. 4/28/89.)

24.9.262A | SSUANCE OF RICGHT TO SUE LETTER WHEN REQUESTED BY A
PARTY (D At the request of any party to a case before the
conmm ssion, other than a case alleging a violation of 49-2-305, MCA
(housing discrimnation), the department shall issue a right to sue
letter if the conmmission has not yet held a contested case hearing and
12 nont hs have el apsed since the conplaint was filed, unless:

(a) the party requesting the issuance of the right to sue
letter has failed to conply with the ternms of a | awmful subpoena issued
during investigation;

(b) the party requesting the issuance of the right to sue
letter has waived the right to request renoval either by specific
witten waiver or by conduct constituting an inplied waiver;

(c) the party requesting the issuance of the right to sue
letter has filed the request nore than 30 days after service of the
notice of certification for hearing on that party, and the comm ssion
or its hearing exam ner has scheduled a hearing to be held within 90
days of the date of service of the notice of certification for hearing
on the requesting party; or

(d) the party requesting the issuance of a right to sue letter
has unsuccessfully attenpted through court litigation to prevent the
department frominvestigating the conpl aint.
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(2) A party who requests issuance of a right to sue letter and
is dissatisfied with a decision of the departnent refusing to issue a
right to sue letter under (1) nay seek conm ssion review of the
decision by filing or mailing witten objections within 14 days after
the decision is served. The date of mailing will be established by U.
S. postal service postnmark. Briefs are not required. A party who
files such an objection and wishes to file a supporting brief mnust
file and serve an original and six copies of the brief within five
days of filing or mailing the objection. Any opposing party who
wi shes to file an answer brief nmust file and serve an original and six
copies of the brief within ten days of service of the initial brief.
A party maki ng an objection who wishes to file a reply brief nmust file
and serve an original and six copies of the brief within ten days of
service of an answer brief. |If a party making an objection does not
file a supporting brief, any opposing party may request perm ssion
fromthe departnent to file a brief in opposition to the objection

The objection will be considered at the next conm ssion neeting after
conclusion of the briefing schedule. Consideration of the objection
wll be based upon the witten record unless oral argunent is

requested and aut horized by the conm ssion.

(3) Briefs on objections to the departnent’s failure to issue a
right to sue letter may not exceed ten pages in length. Each party
shoul d provi de copies of any specific exhibits fromthe record which
the party deens essential for the comrission to read. Requests for
oral argunent nmust be made in witing at the time of filing the first

brief of each party. If the request is contained in a brief, the
caption should indicate that oral argunent is requested. |If a request
for oral argunent is tinely made, ten nminutes for each party will be

reserved for oral argunent during the commi ssion nmeeting at which the
objection will be considered.

(4) If the conmm ssion sustains the objections to the refusal to
issue a right to sue letter, it will direct the departnent to issue a
right to sue letter. (History: 49-2-204 and 49-3-106, MCA; | M, 49-
2-509 and 49-3-312, MCA; NEW 1989 MAR p. 487, Eff. 4/28/89; AMD, 1990
MAR p. 1561, Eff. 8/17/90; AMD, 1995 MAR p. 2264, Eff. 10/27/95; AMD
1998 MAR p. 3201, Eff. 12/4/98.)
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24.9.263 CONTENTS OF RIGHT TO SUE LETTER (1) This rule applies
when the departnent issues a right to sue letter pursuant to ARM
24.9.222, 24.9.225, or 24.9.262A

(2) Each right to sue letter issued by the departnment shall be
issued to the charging party and shall set forth the follow ng
i nformati on:

(a) A statenment of the reasons for issuance.

(b) A notice informng the charging party that in order to
pursue the conplaint of discrinination, the charging party mnust
petition the district court in the district in which the alleged
violation occurred for appropriate relief within 90 days of receipt of
the letter. The notice shall conspicuously state that if the charging
party fails to file a petition in district court within the 90-day
period, the claimshall be barred.

(c) A notice informng the charging party of the court's
discretion to award attorney's fees to the prevailing party in a
di scrimnation action in district court.

(d) A notice informng the charging party of the effect of the
i ssuance of the right to sue letter as provided in ARM 24. 9. 264.

(e) A statenent certifying that the requirenents for issuance
of aright to sue letter have been satisfied.

(3) The respondent shall be notified of the issuance of the
right to sue letter by first class nmail or hand delivery.

(4) The right to sue letter shall be served upon the charging
party either by hand delivery or by certified mail. (H story: 49-2-
204 and 49-3-106, MCA; | MP, 49-2-509 and 49-3-312, MCA; NEW 1983 MAR
p. 857, Eff. 7/15/83; AMD, 1989 MAR p. 487, Eff. 4/28/89; AMD, 1998
MAR p. 3201, Eff. 12/4/98.)

24.9.264 EFFECT OF | SSUANCE OF RIGHT TO SUE LETTER

(1) The issuance of a right to sue letter pursuant to ARM
24.9.222, 24.9.225, or 24.9.262A shall constitute the conpletion of
the administrative process wth regard to any conplaint of
discrimnation in which a right to sue letter is issued.
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(2) A party who is dissatisfied with a decision to issue a
right to sue letter may seek conmission review of the decision by
filing or mailing a witten objection within 14 days after the
decision is served. The date of nmailing will be established by U S
postal service postrmark. Briefs are not required. A party who nmakes
an objection and wi shes to file a supporting brief nust file and serve
an original and six copies of the brief within five days of filing or
mai ling the objection. Any opposing party who wishes to file an
answer brief nust file and serve an original and six copies of the
brief within ten days of service of the initial brief. A party making
an objection who wishes to file a reply brief nust file and serve an
original and six copies of the brief within ten days of service of an
answer brief. If a party making an objection does not file a
supporting brief, any opposing party may request pernission fromthe
departnent to file a brief in opposition to the objection. The
objection will be considered at the next conmm ssion neeting after
concl usion of the briefing schedule. Consideration of the objection
will be based upon the witten record unless oral argunment is
requested and aut horized by the comm ssion.

(3) Briefs on objections to the issuance of a right to sue
letter nmay not exceed ten pages in length. Each party's brief should
provide copies of any specific exhibits from the record which the
party believes are essential for the commssion to read. Requests for
oral argunent nust be nmade in witing at the tinme of filing the first

brief of each party. If the request is contained in a brief, the
caption should indicate that oral argunment is requested. |If a request
for oral argunent is tinely nade, ten mnutes for each party wll be

reserved for oral argunment during the commi ssion nmeeting at which the
objection will be considered.

(4) If the comn ssion sustains the objections to the issuance
of a right to sue letter, it wll reopen the case before the
comm ssion by renmanding the case to the departnment for further
i nvestigation or to be certified for hearing.

(5) If the commission affirnms the issuance of the right to sue
letter, it will notify the parties of its decision in witing. The
conpl ainant will have 90 days after receipt of the conm ssion's order

affirmng the issuance of the right to sue letter to petition the
district court for appropriate relief.
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(6) If the court later finds that it does not have jurisdiction
over the case in which the right to sue letter was i ssued because of
the i nproper issuance of the letter, then the charging party may apply
to reopen the conplaint before the commission. (History: 49-2-204
and 49-3-106, MCA; 1 MP, 49-2-509 and 49-3-312, MCA;, NEW 1983 MAR p.
857, Eff. 7/15/83; AMD, 1989 MAR p. 487, Eff. 4/28/89; AMD, 1990 MAR
p. 1561, Eff. 8/17/90; AMD, 1995 MAR p. 2264, Eff. 10/27/95; AMD, 1998

MAR p. 3201, Eff. 12/4/98.)

24.9.265 DOCUMENT FORMAT, FILING SERVICE AND TI ME

(1) The format of all documents filed with the conm ssion and
served on opposing parties pursuant to ARM 24.9.225, 24.9.261,
24.9. 262A and 24.9. 264 and the procedures and tinelines for filing and
serving all such docunents shall be as provided in ARM 24.9. 314 and
24.9. 315, unless otherwi se provided. (Hi story: 49-2-204, 49-3-106,
MCA; | MP, 2-4-106, 49-2-504, 49-2-509, 49-3-307, 49-3-312, MCA;, NEW
1991 MAR p. 308, Eff. 3/15/91.)
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Sub- Chapter 3
Cont est ed Case Hearing

24.9.301 PURPOSE AND SCOPE OF RULES (1) ARM 24.9.301 through
24.9.331 contain rules of procedure for contested case proceedings
before the human rights comm ssion for all conplaints filed before
July 1, 1997.

(2) The commission will give |liberal construction to the rules
to effectuate the purposes of the human rights statutes of Montana
wWithin the commssion's jurisdiction. "Liberal construction” means,
without limtation, giving broad coverage and inclusive interpretation
to human rights statutes and rules to assure enforcenent and
protection of the rights secured by them

(3) The comm ssion or a hearing exam ner nmay suspend, waive or
nodi fy these rules for good cause to expedite decision, prevent
mani fest prejudice to a party, assure a fair hearing, or afford
substantial justice. (Hi story: 49-2-204 and 49-3-106, MCA, | MP, 49-
2-505 and 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AM,
1998 MAR p. 3201, Eff. 12/4/98.)

24.9.302 DEFIN TIONS RELATING TO CONTESTED CASES As used in
this sub-chapter, the followi ng definitions apply:

(1) "Contested case" neans a proceedi ng before the conmm ssion
to determine the legal rights, duties, or privileges of a party
following an opportunity for hearing. Cont ested case proceedi ngs
comrence only following the conpletion of investigation by the
departnment and, in cases in which the departnent finds that the
all egations of the conplaint are supported by substantial evidence
("reasonabl e cause"), following the conclusion of the departnent’s
efforts to resolve the conplaint and elimnate the discrimnatory
practice through conference, conciliation, and persuasion.

(2) "Ex parte consultation" neans the act of a party to a
contested case, any enployee of the departnent, any person having an
interest in the outcone of a contested case or any other person not
aut hori zed by I aw, conmunicating with a hearing exam ner or nenber of
the commission regarding the nerits of any contested case.
Communi cations which do not constitute discussions or information
regarding an issue of fact or law in a contested case, such as
di scussions of enlargenents of time, scheduling, admnistrative
matters or questions of procedure do not constitute ex parte
comuni cati ons.
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(3) "Hearing exam ner" means an individual appointed by the
hearings bureau of the departnment of |abor and industry to preside
over contested case hearings and to nmke proposed orders for
consi deration by the conm ssion. That individual may be either a
person assigned with due regard for his or her expertise or a nenber
of the conm ssion acting in that capacity. Wen the termis used in
these rules, it also refers to the chair of the commssion or a
presiding officer for purposes of contested case hearings conducted
before the comm ssion, sitting as a body.

(4) "Person" includes natural persons, individuals, |abor
unions, partnerships, associations, corporations, legal represen-
tatives, nmut ual conpani es, j oi nt-stock conpani es, trusts,

uni ncorporated entities, enployers, enployees, enploynment agencies,
| abor organi zations, and such other natural persons or entities,
including artificial persons, possessing such status as a natter of
I aw. The definition includes any group, organization, entity or
natural person who is "aggrieved" within the nmeaning of ARM 24.9. 204.
(Hi story: 49-2-204 and 49-3-106, MCA; | MP, 2-4-611, 2-15-1706, 49-2-
101, 49-2-201, 49-2-505, 49-3-101, and 49-3-308, MCA;, NEW 1988 MAR p.
1194, Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9. 303 JURI SDI CTION _TO CONSI DER JURI SDI CT1 ON (1) The

comm ssion and the departnent’s hearing exam ners shall, at all tines,
have jurisdiction to determne the jurisdiction of the comm ssion over
any particular contested case. In such situations the rules of

procedure of the commi ssion shall apply, and questions of jurisdiction
may be resolved by rulings and orders based upon the pleadings or
after a hearing, as required to suit the circunmstances of the case.
(History: 49-2-204 and 49-3-106, MCA;, | MP, 49-2-505 and 49-3-308,

MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)

24.9.304 | NCORPORATI ON OF OTHER PROCEDURAL RULES BY REFERENCE
(1) To the extent these rules do not provide for or specify
procedures, or where necessary to supplenent these rules, the
departnment and conmission may apply the provisions of the Mntana
Adm ni strative Procedure Act, Mntana Rules of G vil Procedure,
Montana Uniform District Court Rules or Mntana Rules of Evidence.
Those procedural provisions are applicable to the extent they may
clarify fair procedures, expedite determ nations, and assist in the
adjudication of rights, duties or privileges of parties before the
commi ssion. (History: 49-2-204 and 49-3-106, MCA;, | MP, 2-4-612, 49-
2-505, and 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AM,
1998 MAR p. 3201, Eff. 12/4/98.)
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24.9. 305 PRESENTATION OF A CASE IN SUPPORT OF A COVPLAI NT

(1) Al parties before the commission have the right to be
represented by an attorney of their choice. Except as provided in ARM
24.9.1507, the conmission will not provide counsel for parties or
provide funds for the payment of counsel or |egal representation

(2) The department nay appear in any contested case for linmted
or special purposes to represent the interests of the conm ssion or
the public. (H story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-505, 49-
2-510, and 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AM,
1998 MAR p. 3201, Eff. 12/4/98.)

24.9. 306  APPO NTMENT AND AUTHORI TY OF HEARI NG EXAM NER

(1) Contested cases will be presided over and heard by a
heari ng exami ner, who may be an individual appointed by the hearings
bureau of the departnent of |abor and industry, any individual
appoi nted by the comm ssion or an individual menber of the conm ssion.

(2) The hearing exam ner has general authority to regulate the
course of contested cases, and may exerci se those powers and authority
provi ded by 2-4-611, MCA, including all powers and authority provi ded
or inmplied by | aw.

(3) The hearing exani ner may establish prehearing and hearing
dat es and procedures, rule upon procedural petitions and notions, make
procedural rulings and orders which appear necessary fromthe record,
nmake proposed orders for comm ssion review, and otherw se regul ate the
conduct and adj udi cati on of contested cases as provided by | aw.

(4) No ruling, order, decision or exercise of the power and
authority of a hearing exam ner is reviewable by the conm ssion prior
to the entry of a proposed order, except as otherw se provided in
these rules or unless a nanifest and irreparable injustice would
result.

(5 The jurisdiction and authority of a hearing exan ner
terninates upon the entry of a proposed order unless the conmi ssion
further delegates authority for other proceedings or exercise of
authority. (Hstory: 49-2-204 and 49-3-106, MCA, [MP, 2-4-611, 49-2-
505, and 49-3-308, MCA;, NEW 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998
MAR p. 3201, Eff. 12/4/98.)

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 98 24-413



24.9. 307 DEPARTMENT OF LABOR AND | NDUSTRY

24.9.307 DI SQUALI FI CATI ON OF A HEARI NG EXAM NER OR MEMBER CF THE
COW SSION (1) A party may disqualify a hearing exam ner from
presiding over any nmatter governed by these rules only upon an
affirmati ve showi ng, made in good faith, of personal bias, a | ack of
i ndependence, di squalification by Jlaw or other ground for
di squalification allowed by |aw

(2) A party seeking to disqualify a hearing exam ner may do so
only upon the filing of a notion which is supported by a sufficient
affidavit showing the particular facts and matters which constitute
good cause for disqualification under (1). The party must file the
motion and affidavit no later than ten days before an original date
set for hearing. Should a continuance of any hearing be required by
the act of a party in seeking disqualification, such act shall not
justify the issuance of a right to sue letter where a hearing was
schedul ed to be held within 90 days of the date of service of a notice
of hearing.

(3) Following the filing of a mtion and affidavit of
di squalification and a reasonable period of tinme for an opposing party
to conmment upon it, the hearing exam ner shall either enter an order
of recusal or decline disqualification. That order nust specify the
particul ar facts and grounds upon which it is based.

(4) Wen a hearing exam ner declines disqualification, a party
objecting to the hearing examner's ruling and order must petition the
commi ssion for an order of disqualification within ten days foll ow ng
the date of the order declining disqualification. |If no such petition
is filed, the order is not appeal able to the comm ssion.

(5 A party may disqualify a nenber of the conm ssion from
participating in a natter before the comm ssion upon the sane grounds
and with the sane procedure as that for the disqualification of a
heari ng exam ner. A party seeking to disqualify a nmenber of the
commi ssion nmust file a notion and affidavit of disqualification with
the conmission not |less than ten days prior to the date fixed for a
hearing or proceeding before the conm ssion. The question of
di squalification shall be determ ned by a quorum of the comm ssion
whi ch may include the nmenber of the comm ssion to be disqualified if
his or her participation is required to constitute a quorum or decide
the matter.

(6) A hearing exam ner or menber of the conm ssion may nmake an
order or give a notice of recusal or self-disqualification at any
time. (History: 49-2-204 and 49-3-106, MCA; | MP, 2-4-611, 49-2-505,
and 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998 MAR
p. 3201, Eff. 12/4/98.)
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24.9.308 EX PARTE CONSULTATIONS (1) No hearing exam ner or
menber of the conmission nmay participate in or initiate any ex parte
consultation on the nerits of a matter with any party or the
departnent. A hearing exam ner or nmenber of the conm ssion may engage
in a comunication concerning adnministrative or procedural nmatters
where they are necessary under the circunstances and do not adversely
affect the substantial rights of a party.

(2) The commission or a hearing exam ner may consult with any
person or the departnent regarding the interpretation of a point of
[aw. (History: 49-2-204 and 49-3-106, MCA; | MP, 2-4-613, 49-2-505,
and 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998 MAR
p. 3201, Eff. 12/4/98.)

24.9.309 CONTESTED CASE RECORD (1) The record in a contested
case shall include:

(a) Al pleadings, notions, internediate rulings;

b Al'l evidence received or considered, including a
st enographi c record of oral proceedi ngs when demanded by a party;

(c) A statenment of matters officially noticed;

(d) Questions and offers of proof, objections and rulings
t her eon;

(e) Proposed findi ngs and excepti ons;

(f) Any decision, opinion, or report by the hearing exam ner or
conmm ssi on nmenber presiding at the hearing;

(g) Al departnment nmenoranda or data submitted to the hearing
exam ner or menbers of the commission as evidence in connection with
their consideration of the case.

(2) The hearing will be recorded electronically unless a party
demands a stenographic record. If a party desires a stenographic
record of any hearing or proceeding, it nust be requested not |ess
than 15 days prior to the hearing or proceeding. The party requesting
a stenographic record nmust arrange and pay for it. Any electronic or
st enogr aphi c record of oral proceedings or any part thereof shall be
transcri bed on request of any party. The cost of the transcription
shall be paid by the requesting party. A party who has a transcript
prepared shall file an original and six copies with the conmi ssion

The original transcript shall be included in the record of the
contested case.
(3) I f an el ectronic recording of any hearing or proceeding is

defective or <cannot be transcribed, the hearing exam ner nay
reconstruct the record or the parties may reconstruct the record by
stipulation. (Hstory: 49-2-204 and 49-3-106, MCA, |IMP, 2-4-614, 49-
2-505, and 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88; AM
1990 MAR p. 525, Eff. 3/16/90; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)
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24.9. 310 PLACE OF HEARING (1) The conmission or hearing
exam ner shall hold contested case hearings in the county where the
unl awf ul conduct is alleged to have occurred, unless the respondent or
the comi ssion requests a change of venue for good cause shown. The
heari ng exam ner may exercise the power of the conm ssion to change
venue for the hearing of a contested case upon the entry of a default
agai nst a respondent, to expedite hearing, or otherw se provide for a
fair hearing upon good cause whi ch appears of record.

(2) The hearing examiner nmay require a party to nake
arrangenents for a suitable place of hearing and bear the cost of
facilities to conduct the hearing. (History: 49-2-204, 49-3-106,
MCA; | MP, 49-2-505, 49-3-308, MCA;, NEW 1988 MAR p. 1194, Eff.
6/ 10/ 88.)

24.9.311 FORMAL PROCEEDINGS (1) Al'l proceedings shall be
formal unless informal proceedi ngs or disposition under 2-4-604, MCA
are permtted by stipulation of the parties, agreed settlenent,
consent order or default. (H story: 49-2-204, 49-3-106, MCA, | M, 2-
4-603, 2-4-604, 2-4-612, 49-2-505, 49-3-308, MCA; NEW 1988 MAR p.
1194, Eff. 6/10/88.)
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24.9.312 |1 NFORVAL PROCEEDINGS (1) A proposed order may be made
following informal proceedings, which may be conducted where the
parties to a contested case jointly waive a formal proceedi ng, where
the default of a party is entered, or where informal proceedings are
appropriate follow ng the inposition of sanctions upon a party.

(2) Wien informal proceedings are used the hearing exam ner
shall give parties an opportunity to present evidence at a conveni ent
time and place, using fair procedures, to present to the hearing
exam ner:

(a) Witten or oral evidence in opposition to the department
determnation of the sufficiency of evidence in support of a
conmpl aint, or other departnent action;

(b) A witten statenent chall engi ng the grounds upon which the
department or the conmission has chosen to justify its action or
i naction; or

(c) Oher witten or oral evidence relating to the contested

case.

(3) During informal proceedings the hearing examner nmay
receive and consider evidence of a type comonly relied upon by
reasonably prudent persons in the conduct of their affairs, but nay
not receive or consider evidence which is irrelevant, immterial, or
unduly repetitious. Hearsay evidence nmay be received and consi dered
to suppl enent or explain other evidence, but such hearsay evi dence may
not be considered to support a finding unless it would otherw se be
adm ssi bl e over objection in civil actions or under the Mntana Rul es
of Evi dence.

(4) The hearing exam ner may receive the departnment record or
i nvestigative file in evidence in informal proceedings, subject to
obj ections or requests to strike hearsay evidence or other evidence
not permitted under (3).

(5) Tel ephonic hearings may be conducted during the course of
i nformal proceedings. (H story: 49-2-204 and 49-3-106, MCA, | MP, 2-
4-604, 49-2-505, and 49-3-308, MCA;, NEW 1988 MAR p. 1194, Eff.
6/ 10/ 88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.313 INFORMAL DISPCSITION (1) In accordance with the
provi sions of ARM 24.9.311 a hearing exam ner may nake an infornal
di sposition of any matter.

(2) Wiere a charging party seeks to withdraw a conpl aint and
the only issue remaining to resolve a contested case is the nature,
scope and extent of affirmative relief to protect public interests,
the departnent may request informal disposition of a contested case to
grant such relief in a proposed order.
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(3) The hearing exam ner rmay enter a proposed order upon agreed
settlenments, consent orders and defaults by mneans of informa
di sposition, including tel ephonic hearings. (Hi story: 49-2-204 and
49- 3-106, MCA; | MP, 2-4-604, 49-2-505, and 49-3-308, MCA; NEW 1988
MAR p. 1194, Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9. 314 DOCUMENT FORMAT, FILING AND SERVICE (1) Al l
docunent s, pl eadi ngs, and papers to be filed shall be eight and one-
hal f inches by eleven inches (8% x 11") in size. Papers nust be
doubl e-spaced, clearly |egible and subnitted on cal endared bond paper
in accordance with the format for papers used in district court
Exhi bits or other docunents shall be reproduced in |ike size unless
the original exhibit is required. A hearing exam ner may require the
reproducti on of an oversi zed denonstrative or other exhibit in a size
appropriate for the record.

(2) The place of filing is the offices of the Hearings Bureau,
Departnment of Labor and Industry, P.O Box 1728, Helena, Mntana
59624-1728.

(3) Filing with the comm ssion is effective upon actual receipt
at the offices of the departnment and not upon nailing.

(4) Parties shall subnmit the original or original copy and one

copy of all submissions for the record until entry of the proposed
order, unless otherwise directed by the commssion or its hearing
exam ner. After a proposed order has been entered, parties shal

submit the original or original copy and six copies of all subm ssions
unl ess otherw se directed by the comi ssion.

(5) Copies of all submssions filed nust be served upon al
parties of record, including intervenors or other parties allowed to
appear for special purposes, and all subm ssions nust contain or be
acconpani ed by a certificate of service show ng proof of the nethod of
service and the date upon which such service was nade. Service of
copi es of subnissions upon parties shall be nmade in accordance with
the Montana Rules of Gvil Procedure and may be made by neans of first
class mmil, postage prepaid, unless the hearing exan ner designates
anot her manner of service.

(6) The hearing exam ner nay accept tel ephonic or oral filings
of notions or requests for procedural relief, subject to recording by
means of mnute entry, note or the subsequent filing of a true and
accurate recording of such matters, upon fair and tinely notice to al
parties of record.
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(7) Filing of a fascimle copy of a docunent of no nore than 20
pages, which is an exact duplicate of the original, shall neet the
filing requirenents of these rules only if the fascimle copy is
followed within five days by filing of the original or original copy
of the docunent and required copies. (History: 49-2-204 and 49-3-
106, MCA; I MP, 2-4-106, 49-2-505, and 49-3-308, MCA;, NEW 1988 MAR p
1194, Eff. 6/10/88; AWMD, 1991 MAR p. 308, Eff. 3/15/91; AMD, 1993 MAR
p. 298, Eff. 2/26/93; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.315 TIME (1) In conputing any period of tinme for acts
required by any of the comm ssion's rules, the day of the act, event,
or default after which the designated period of tine begins to run is
not i ncl uded. The last day of the period so conmputed is included
unless it is a Saturday, Sunday, |egal holiday, or the departnent

offices are closed on such day. 1In that event, the period runs unti
the end of the next day when the departnment offices are open which is
not one of the aforenentioned days. VWhen the period of tine

prescribed or allowed is |ess than seven days, internedi ate Saturdays,
Sundays and hol i days are excluded in conmputation. A half holiday wll
be consi dered as other days and not as a holi day.

(2) \Wienever a party has a right or is required to do sone act
under any of the commission's rules within a prescribed period after
service of a notice or other paper upon the party and service is by
mai |, three days shall be added to the prescribed period. The date of
service is conputed fromthe date on which service is nade by mail, as
shown by the certificate of service or date of mailing. Service by
mail is conplete upon mailing.

(3) Except as to dates fixed by statute and not subject to
nodi fication, the hearing exam ner or the comni ssion nay enlarge the
time to performan act. The tine may be enlarged for cause shown,
with or without a notion or notice, when a request for enlargenent of
time is made prior to the expiration of the tinme in which the act is
to be performed. |If the request is nmade after the expiration of the
specified period in which to act, enlargenment nmay be all owed only upon
a show ng of excusable neglect in the failure to act. (H story: 49-
2-204 and 49-3-106, MCA; | MP, 49-2-505 and 49-3-308, MCA, NEW 1988
MAR p. 1194, Eff. 6/10/88; AMD, 1991 MAR p. 308, Eff. 3/15/91; AMD
1998 MAR p. 3201, Eff. 12/4/98.)
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24.9.316 APPLI CATI ON OF RULES AND UNREPRESENTED PARTI ES (1)

VWhere errors of law or procedure do not cause prejudice to a
party or deny a party a fair hearing or fundanmental justice, they may
be di sregarded. Parties who assign error for the violation of any
rul e must denonstrate that a failure to conply with these rules is in
fact prejudicial or constitutes prejudice as a matter of |aw.

(2) Wiere strict adherence to these rules would cause undue
hardship or create a substantial injustice to a party, the conm ssion
or hearing exam ner may nodify, waive, or excuse their application
The commi ssion or hearing exam ner may not nodify, waive, or excuse
mandat ory acts which are required by statute or due process of |aw.

(3) Parties who choose not to be represented by counsel and who
represent thenselves nust substantially conply with the provisions of
these rules, subject to the provisions of (2). A hearing exam ner or
the conm ssion may nodify the strict application of these rules to an
unrepresented party to the extent they are not nmandatory in order to
assure a fair hearing. (H story: 49-2-204, 49-3-106, MCA; | MP, 49-2-
505, 49-3-308, MCA;, NEW 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.317 APPEARANCE, DI SM SSAL AND DEFAULT (1) Answers to
conplaints following the certification of a contested case for hearing
are not required. The contentions of the parties and fair notice of
themto prepare for hearing shall be devel oped through discovery and
preheari ng orders.

(2) A party may obtain a definite and detail ed statenent of
matters of conplaint or defense through discovery, preparation of the
prehearing nmenorandum during a prehearing conference or by
appropriate notion.

(3) Each party shall make its appearance in a contested case
within 20 days of the date on which service of contested case
certification is nmde upon the party or his or her |Iegal
representative. Appearance shall be in the formof a witten notice
acknow edgi ng service of certification, and a designation of the nane,
address and tel ephone nunber of the attorney for a party. |If a party
chooses not to be represented by counsel, such fact shall be indicated
inthe witten appearance. This rule is subject to the provisions of
2-4-106, MCA and Rule 4D of the Mntana Rules of Civil Procedure
governi ng service by mail.
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(4) In the event a party fails to appear, fails to conply with
an order, fails to prosecute or defend the case, fails to engage in
di scovery or otherwise fails to do an act required by |aw or these
rules, the hearing exam ner or comission nmay enter an appropriate
order termnating the contested case or limiting prosecution or
def ense of the contested case. Such orders nmay include dismssal of a
conpl aint, entry of default, disposition by informal procedure under
ARM 24.9. 311, 24.9.312, 24.9.313 or entry of other appropriate orders.

(5) A party may be relieved of any of the sanctions provided in
(4) upon a showi ng of excusabl e negl ect, good cause, and a good faith
willingness to conply with the further orders of the hearing exam ner
or the conmmission. A party nay request such relief by the filing of a
motion and supporting affidavit within ten days of the entry of an
order inposing such sanctions.

(6) Upon the entry of a default against a respondent, the
hearing exam ner may fix a date or procedures for informal disposition
of the conplaint. Upon the default the charging party must present
evidence in support of the conplaint and proof of damages.

(7) Upon entry of an order of disn ssal of a conplaint, where
the departnment has nade a reasonable cause deternmination, the
comm ssion or hearing exaniner shall notify the departnent of the
proposed dism ssal of the case to permt the departnment to present the
case in support of the conplaint and obtain the entry of orders of
appropriate affirmative relief. (History: 49-2-204 and 49-3-106,
MCA;, | MP, 2-4-106, 2-4-603, 49-2-505, and 49-3-308, MCA; NEW 1988 MAR
p. 1194, Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.318 | NTERVENTI ON (1) \Were it appears that a pending
contested case will affect or determine the legal rights, duties, or
privileges of a person or where the joinder of a party is needed for
just adjudication under the provisions of Rule 19 of the Montana Rul es
of Civil Procedure, such person will be allowed to intervene as a
party upon tinely application or where such fact appears as of record.

(2) Were pernmissive intervention or joinder of a party would
be pernitted under the provisions of Rule 20 of the Montana Rul es of
Civil Procedure, such intervention or joinder may be allowed upon
tinmely application and a | ack of prejudice to the parties of record.
Where intervention would delay the hearing or disposition of a
contested case, duplicate contentions of a party, cause prejudice to a
party, or where the interests of a party seeking intervention are
adequately represented by a party of record, the conm ssion or hearing
exam ner may deny intervention or joinder.
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(3) The hearing exam ner or the conm ssion may permt a party
who does not seek to intervene as of right to participate in a matter
inalimted capacity, but not as a party. A person who nay not seek
intervention as of right my be pernmitted to participate in a

contested case in a limted manner, such as a friend of the
comm ssi on, where such participation would not cause prejudice to a
party, delay proceedings or deny a fair hearing. In such instances, a

limted participant shall not have the right to control proceedings.
(Hstory: 49-2-204, 49-3-106, MCA; |MP, 49-2-505, 49-3-308, MCA;, NEW
1988 MAR p. 1194, Eff. 6/10/88.)

24.9.319 CLASS ACTI ONS (1) A conplaint may be prosecuted as
a class action where the outcome of a contested case will affect a
cl ass of persons and where a class action would otherw se be all owed
under Rule 23 of the Montana Rules of Civil Procedure.

(2) Cdass action applications, notions and procedures foll ow ng
certification of a contested case for hearing shall be governed by
Rul e 23 of the Montana Rules of Civil Procedure and any Montana | aw
governing class actions. (H story: 49-2-204, 49-3-106, MCA, | MP, 49-
2-505, 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.320 MOTI ONS (1) Any party may seek procedural relief
in a contested case by neans of an appropriate notion. Appropriate
notions include notions to dismss, notions for summary judgnment or
j udgnment upon the pleadings, notions to strike and any other notion
provided for or pernmitted by the Montana Rules of Civil Procedure.

(2) Motions shall clearly state the procedural relief sought by
a party, the grounds and authority supporting the entry of an order
granting the notion, any prejudice which would result should the
nmotion be denied, and the precise relief desired. Al notions which
assert factual matters not of record as the grounds for relief nust be
acconpani ed by affidavits or verified exhibits which show the facts
upon which the proposed relief is grounded. Each notion rnust be
supported by a brief or nmenorandum of | aw showi ng the noving party's
entitlement to relief as a matter of law. The conm ssion or hearing
exam ner may deny any notion which is not supported by an affidavit,
where required, and which is not supported by a brief or nmenorandum of
| aw.
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(3) Upon filing a notion or within five days thereafter, the
moving party shall file the brief provided for in (2). Wthin ten
days after service of that brief the opposing party shall file an

answer brief. Wthin ten days after the service of the answer brief
the noving party may file a reply brief or other appropriate response.

(4) The failure to file a brief or a nenorandum of |aw may
subject the notion to summary ruling, and failure of a noving party to
file a brief in support of the notion may be treated as an adm ssion
the motion is without nerit. The failure to file an answer brief may
be treated as an admission the notion is well taken and should be
granted. The filing of a reply brief by the novant is optional and
failure to file one will not subject the notion to summary ruling.

(5) The hearing examiner or the comm ssion may order |ive or
t el ephonic oral argunent upon a notion on its own notion or that of a
party, or may limt argunent upon notions to the noving and respondi ng
papers. Unless oral argunent is required, a notion is deened
submtted for a ruling upon the expiration of the tinme allowed by (3)
or by any enlargenent of time allowed by order. Were oral argunent
is allowed, the notion is deened submitted at the close of oral
argument or upon further order. (6) Oal notions nay be heard
during the course of hearing or in extraordinary situations which do
not result in prejudice to a party. (Hi story: 49-2-204, 49-3-106,
MCA; | MP, 49-2-505, 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff.
6/ 10/ 88.)
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24.9.321 EVIDENCE (1) The evidence received and considered in
contested case hearings shall conformto the Montana Rul es of Evidence
and the provisions of 2-4-612, MCA, except as nodified for inform
proceedi ngs under 2-4-603 and 2-4-604, MCA.

(2) In evaluating evidence in the record the hearing exam ner
or the comission may use experience, technical conpetence and
speci al i zed knowl edge as permtted by |aw.

(3) The hearing exaniner or the comr ssion nmay take notice of
judicially or officially cognizable facts and of generally recognized
technical or scientific facts within the departnent's or conm ssion's
speci al i zed knowl edge. Such facts or know edge may be obtai ned from
treatises of |earned scholars and public docunents to the extent
all owed by the Rules of Evidence. The departnent or commission shal
notify parties of materials noticed and give them an opportunity to
contest or coment upon them

(4) Parties have the right to conduct cross-exam nation for a
full and true disclosure of facts, and other exam nation by way of
exam nation beyond the scope of direct, cross or redirect exam nation
shall be within the sound discretion of the hearing exam ner or the
comm ssi on. (Hi story: 49-2-204 and 49-3-106, MCA; | MP, 2-4-603
2-4-604, 2-4-612, 49-2-505, and 49-3-308, MCA;, NEW 1988 MAR p. 1194,
Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.322 DI SCOVERY (1) The nethods, scope and procedures of
di scovery are those governed and permitted by Rules 26 through 37 of
the Montana Rules of Civil Procedure, recognizing that the conmi ssion
or a hearing examner are not permtted by |law to make an award of
attorney fees as a sanction for failure to make di scovery.

(2) The hearing examiner or the commission may fix the tine,
pl aces and nethods of discovery by conference, prehearing order or
ot herwi se, and may enter appropriate orders for violations of orders
fixing discovery procedures.
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(3) Depositions, interrogatories and answers to them requests
for production of docunents and responses to them and other discovery
docurrents shall not be filed with the conm ssion. A party who nmakes a
notion referring to or supported by the product of discovery nmnust
support the notion by copies or verified abstracts of the discovery
relied upon. A party who seeks to introduce the product of discovery
as a part of the record nust identify such docunents in a prehearing
menor andum or during the course of a prehearing conference. The use
of depositions at hearing or in lieu of testinony by a witness shall
be governed by the Montana Rules of Civil Procedure. \Were portions
of a deposition are necessary for consideration, the hearing exan ner
or the commission may order the preparation of excerpts of a
deposition to avoid a bulky record or consideration of irrelevant or
prejudicial matter. (Hi story: 49-2-204, 49-3-106, MCA, 1 MP, 2-4-602,
49- 2- 505, 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.323 AMENDMENT OF COMPLAINT (1) A charging party may anend
a conplaint to cure defects or om ssions, including procedural defects
or defects in verification, and to allege new facts and matters
arising out of continuing violation of law. A charging party may al so
anend a conplaint where an anendnment is necessary to provide a
respondent with fair notice of the allegations of a party.

(2) The allowance or denial of an amendnent to a conplaint
shall be governed by the provisions of 49-2-501(2) and 49-3-304(2),
MCA with respect to the time for filing conplaints except when the new
material relates back to the filing of the original conplaint.

(3) Compl aints filed by the departnent on behalf of the
commi ssi on shall not, unless so specified, constitute the filing of a
new conplaint but shall relate to the underlying conplaint in a
contested case as an anendnent to it. The departnment may file a
conplaint or seek to anend a conplaint to allege a discrimnatory
practice at any tine.

(4) The charging party may anend the conplaint at any tine
prior to a prehearing conference. Thereafter the charging party may
anend the conplaint only by leave of the hearing exam ner, the
conmm ssion or consent of an adverse party.

(5) A conplaint nay be anended by way of a prehearing order
whi ch contains the contentions of the parties and which is substituted
for pleadings in the contested case.

(6) To the extent the amendnent of pleadings is not otherw se
addressed in this rule, such anendnments shall be governed by the
provisions of rule 15 of the Mntana Rules of Civil Procedure.
(H story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-501, 49-2-505, 49-3-
304, and 49-3-308, MCA;, NEW 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998

MAR p. 3201, Eff. 12/4/98.)
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24.9. 324 PREHEARI NG CONFERENCES AND ORDERS (1) The conmi ssion
or hearing examiner wll hear all contested cases based upon a
prehearing order which contains the full contentions of the parties as
to fact and law, along with their clains for relief. The prehearing
order shall supersede all prior pleadings in the contested case.
Where a hearing is conducted followi ng the default of a respondent, by
stipulation of the parties as to limted matters, agreed settlenment or
a consent order, the hearing exam ner or the comm ssion nmay waive the
requi rement of a prehearing order.

(2) The commission may direct a hearing officer, hearing
exam ner or nmenber of the commission to conduct a prehearing
conference and prepare or approve a prehearing order in any contested
case or other nmatter which may be heard before the conmission. The
commi ssion may also require a prehearing conference in situations
i nvol vi ng nunerous parties, conplex issues of fact or law or a |engthy
record for the purpose of sinplifying issues or assisting the
conmi ssion in making its determ nati ons and orders.

(3) A hearing examner or the conm ssion nmay order prelimnary
preheari ng conferences, prehearing conferences or other procedures to
sinplify evidence and issues for hearing or consideration and
otherwise enter orders to regulate the conduct of contested case
proceedi ngs. Prehearing orders shall contain the contentions of fact
and |aw of the parties, the issues to be considered and the relief
sought by the parties. The order may contain matters such as w tness
and exhibit lists, procedural tine limtations, notions, requests for
adm ssion and such other matters as may facilitate the hearing and
di sposition of contested cases.

(4) If a party fails to conply with an order to prepare a
preheari ng menorandum or portions of one, or fails to participate in
any prehearing conference or proceeding, a hearing exam ner or the
comm ssion rmay i npose sanctions upon that party by way of dism ssal of
the conplaint, default, linmtation of evidence in support of or in
defense to a conplaint or otherwi se. A party may be bound by a
recital of contentions in a prehearing nmenorandumor provided for in a
prehearing order and may be deenmed to have waived any matter of
prosecuti on or defense not contained in a prehearing order

(5) The prehearing order is substituted for the pleadings in a
contested case and the order shall constitute the standard of
rel evance at hearing. The allowance of testinony, exhibits, or other
evi dence at hearing which is beyond the scope of the prehearing order
is within the sound discretion of the hearing examiner or the
comm ssi on.

24-428 12/ 31/ 98 ADM NI STRATI VE RULES OF MONTANA



HUVAN RI GHTS COWM SSI ON 24.9. 326

(6) The hearing examner or the comrission may require the
parties to exchange exhibits or summaries of evidence prior to hearing
and submt all exhibits for entry in the record prior to hearing. The
contentions of the parties as to fact and law contained in a
prehearing order may be treated as the proposed findings of fact,
conclusions of law and proposed orders, subject to such further
subm ssions in argunent as may be permtted. (H story: 49-2-204 and
49- 3-106, MCA;, | MP, 49-2-505 and 49-3-308, MCA; NEW 1988 MAR p. 1194,
Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.325 SUBPCENAS (1) The hearing exam ner or a nenber of the
commi ssi on may i ssue subpoenas on their own notion or that of a party
for the attendance of w tnesses or production of evidence, and may fix
the procedure for service of subpoenas and paynent of fees in the
manner provided in civil actions.

(2) The hearing examiner or the comission may enter
appropriate orders, as allowed by law, for the failure of a person
subject to the provisions of a subpoena to conply with its termns.
(H story: 49-2-204, 49-3-106, MCA; 1MP, 2-4-104, 2-4-602, 49-2-203,
49- 2- 505, 49-3-308, MCA;, NEW 1988 MAR p. 1194, Eff. 6/10/88.)

24.9.326 HEARI NG (1) A contested case hearing shall be
conducted before a hearing examner or, at its discretion, a quorum of
t he comm ssi on.

(2) The hearing shall be conducted in the manner of civil
actions before the district court, sitting without a jury, and the
heari ng exam ner or the conm ssion rmay enter appropriate orders during
the course of the hearing to assure the conduct of a fair hearing.
The nmethod and scope of presentation of evidence at hearing, as well
as the conduct of the hearing, recesses and continuances, is within
the sound discretion of the hearing exam ner or the commi ssion. This
subsection may be nodified to the extent permitted by ARM 24.9. 311
t hrough 24.9. 313.

(3) The hearing examiner or the comission may enter
appropriate orders to control the conduct of the parties or their
attorneys, including conduct which is disruptive or constitutes
contenpt, and may recess, continue or limt the course of hearing.
(H story: 49-2-204, 49-3-106, MCA; | MP, 2-4-612, 49-2-505, 49-3-308,
MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88.)
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24.9.327 PROPCSED ORDERS (1) Followi ng the close of hearing or
ot her proceedi ng which allows the parties an opportunity for hearing,
the hearing exam ner shall prepare a proposed order consisting of
findings of fact, conclusions of |aw and recommended relief. Copies
of the proposed order shall be served upon all parties of record.

(2) A hearing exam ner may render an opinion of lawin lieu of
detailed references to authority in the naking of conclusions of |aw.

(3) The proposed order shall substantially conply with the
provi si ons of 2-4-623, 49-2-506, 49-2-507, 49-3-309, and 49-3-310, MCA
wWth respect to fi nal orders. (History: 49- 2- 204 49- 3-106, MCA;
ILMP, 2-4-621, 49-2-505, 49-2-506, 49-2-507, 49-3-308, 49-3-309, 49-3-
310, MCA; NEW 1988 MAR p. 1194, Eff. 6/ 10/88)

24.9. 328 NOTI FI CATI ON OF ENTRY OF PROPOSED ORDER

(1) Upon the entry of a proposed order the hearing exam ner
shall give the parties witten notice of the entry of that order,
including the date of entry of the order and a notification of the
rights of the parties to file exceptions to it for review by the
comm ssion. (H story: 49-2-204, 49-3-106, MCA; | MP, 2-4-621, 49-2-
505, 49-3-308, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88.)
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24.9.329 EXCEPTIONS TO PROPOSED CORDERS (1) Following entry of
a proposed order in a contested case and prior to consideration of
that order by the conm ssion, parties adversely affected by the
proposed order shall have the opportunity to file exceptions, present
briefs and present oral argument as provided in this rule.

(a) Once a proposed order is entered in a contested case, al
parties shall thereafter submt an original or original copy and six
copies of all submi ssions for the record unless otherw se directed by
the comi ssion. The departnent may reject and return any submi ssion
whi ch does not include the required nunmber of copies.

(2) Pursuant to 2-4-621(3), MCA, the commission in its final
order may reject or nodify the conclusions of |law and interpretations
of administrative rules in the proposed order but may not reject or
nmodi fy the findings of fact unless the commission first reviews the
conpl ete record. The commi ssion may accept or reduce any reconmmended
award or penalty but may not increase it wthout reviewing the
compl ete record.

(a) Unless all parties stipulate otherwise, a party filing
exceptions requiring commission review of the conplete record, mnust
file six copies of all contested case pre-hearing subm ssions, hearing
exhibits, a transcript of the hearing, all post-hearing subn ssions
and the proposed order.

(b) A party filing exceptions not requiring conm ssion review
of the conplete record nust file six copies of all portions of the
contested case record, including the proposed order, required for the
comm ssion's review of the exceptions.

(3) If a party nmking exceptions does not intend to file a
transcript of the hearing, the party nust file and serve the
exceptions, a supporting brief and the portions of the record required
for commi ssion review of the exceptions within 20 days of service of
the proposed order. Any opposing party must file and serve an answer
brief within ten days of service of the exceptions and supporting

bri ef. The party naking exceptions mnmust file and serve any reply
brief within ten days of service of the answer brief.
(4) If a party naking exceptions intends for the conmm ssion to

review a transcript of the hearing and:

(a) a transcript of the hearing has been prepared and filed
with the comm ssion prior to issuance of the proposed order, the party
must file and serve the exceptions, a supporting brief and the record
within 20 days of service of the proposed order. Any opposing party
must file and serve an answer brief within ten days of service of the
exceptions and supporting brief. The party making exceptions nust
file and serve any reply brief within ten days of service of the
answer brief.
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(b) a transcript of the hearing has not been prepared and fil ed
prior to issuance of the proposed order,

(i) wthin 20 days of service of the proposed order, a party
maki ng exceptions nust file a notice of intent to file exceptions
stating that commi ssion review of a transcript of the hearing is
required.

(ii) After the notice of intent to file exceptions is filed, a
party nmaki ng exceptions nust arrange for preparation of a transcript
of the hearing at his or her own expense. The party maki ng exceptions
must file an original and six copies of the transcript with the
commission within 40 days of filing the notice of intent to file
excepti ons.

(iii) If nore than one party gives notice of intent to file
exceptions, all parties making exceptions which require review of a
transcript of the hearing nust share equally in the cost of the
transcript and copi es.

(iv) A party making exceptions mnust file the exceptions, a
supporting brief and the record within 20 days of the date of filing
the transcript. Any opposing party nust file and serve an answer
brief within ten days of service of the exceptions and supporting
bri ef. The party naking exceptions mnmust file and serve any reply
brief within ten days of service of the answer brief.

(5) No enl argenent of tine will be allowed for conpliance with
any of the requirenents of this rule except on a show ng of good
cause.

(6) Except upon stipulation of all parties, a transcript shal
be prepared by an inpartial person with no affiliation to any party
and with no interest in the outconme of the case. A transcript shal
be a verbatimand conpl ete account of all proceedings on the record of
the hearing and shall be in the form commonly accepted by the courts
of record of this state. The preparer of a transcript shall certify
that the transcript is a conplete and accurate account of the
stenographic or electronic recording of the hearing and that the
preparer has no affiliation with any party and has no interest in the
out cone of the case.

(7) Were no party files exceptions to a proposed order within
the time permtted by this rule, comm ssion review shall be upon the
proposed order under the provisions of 2-4-621(3), MCA

(8) If a party naking exceptions fails to file a brief in
support of exceptions within the tinme provided by this rule, or within
any extension of time granted, any opposing party may nove to strike

the exceptions. If an opposing party fails to file a brief in
opposition to exceptions wthin the tinme provided by this rule, or
within any extension of time granted, that party will not be heard at

oral argunment except by pernission of the conmi ssion.
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(9) Wien a party has tinely filed exceptions to a proposed
order and has tinely filed a supporting brief, the commssion will fix
a date to provide the parties an opportunity to present oral argunent
to the commi ssion. Each party is allowed one-half hour of argunent
before the comm ssion. Oal argument may be waived by the parties.

(10) The chair of the conmission, his or her designee, or a
heari ng exanm ner appointed by the comr ssion nay consi der procedural
notions and enter procedural orders as necessary for comr ssion
revi ew

(11) The commi ssion may appoint a nenber of the conm ssion or
heari ng exam ner for the purpose of conducting a prehearing conference
prior to comni ssion consideration of exceptions. (H story: 49-2-204
and 49-3-106, MCA; | MP, 2-4-621, 2-4-623, 49-2-505, and 49-3-308, MCA
NEW 1988 MAR p. 1194, Eff. 6/10/88; AMD, 1990 MAR p. 525, Eff.
3/ 16/ 90; AMD, 1993 MAR p. 560, Eff. 2/26/93; AMD, 1998 MAR p. 3201
Eff. 12/4/98.)

24.9.330 COVM SSI ON HEARI NGS TO CONSI DER EXCEPTI ONS

(1) On the date fixed by the comm ssion for oral argunent upon
the exceptions of the parties, a quorum of the comn ssion shall hear
oral argument.

(2) Any nmenber of the comrission who is absent at the
presentation of oral argunment may participate in deliberations and the
entry of a final decision or order of the commission in a contested
case if he or she, where required, reviews the conplete record of the
contested case, including a recording or transcript of the oral
argunent of the parties.

(3) At the time of oral argunment, and subject to the rule of
t he conmi ssion chair, any nenber of the conm ssion may pose questions
to a party, his or her representatives. (History: 49-2-204 and 49-
3-106, MCA; IMP, 2-4-621, 2-4-623, 49-2-505, and 49-3-308, MCA; NEW
1988 MAR p. 1194, Eff. 6/10/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)
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24.9.331 FI NAL ORDERS (1) \Where no exceptions to a
proposed order have been nmade by the parties and conm ssion
consideration is upon the order itself, the conm ssion may reject or
nodi fy concl usions of |aw contained in the order. The comm ssion nmay
not reject or nodify the findings of fact contained in the proposed
order unless a party nakes exceptions in accordance with ARM 24.9. 329
or the comm ssion orders a review upon the conplete record of the
contested case.

(2) The conmi ssion nmay adopt the proposed order as its final
order, and nust rul e upon exceptions nade by the parties. It may al so
enter its separate final order, with findings of fact, conclusions of
| aw and orders in accordance with 2-4-623, MCA

(3) Al orders of nonetary relief nust state the basis and
met hod of conputation for anpbunts awarded. If a party fails to
propose findings of fact in support of his or her claimfor specific
nonetary relief, the commission may require the parties to subnmit the
necessary conputation required for relief or may decline the relief.

(4) Regardl ess of the clains of the parties, the comm ssion nay
grant all relief permtted by 49-2-506 and 49-3-309, MCA including
full affirmative relief in the public interest, subject to the
provisions of 2-4-621, MCA with respect to an increase of award over
that recommended in the proposed order. (H story: 49-2-204, 49-3-
106, MCA, | MP, 2-4-623, 49-2-505, 49-2-506, 49-2-507, 49-3-308,
49- 3-309, 49-3-310, MCA; NEW 1988 MAR p. 1194, Eff. 6/10/88.)
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Sub- Chapter 4

Decl aratory Rulings

24.9.401 PURPOSE AND SCOPE OF RULES (1) ARM 24.9.401 through
24.9.414 are the rules of practice and procedure for declaratory
rulings before the human rights comm ssion.

(2) A declaratory ruling fromthe human rights conmm ssi on may
be sought in two contexts. First, any aggrieved or interested person
may petition the human rights conmission for a declaratory ruling as
to the applicability of any statute within the jurisdiction of the
comm ssion or any rule or order of the conm ssion. Second, any
person, educational institution, financial institution, governnental
entity, state or |local agency which seeks an exenption from the
requi rements of chapter 2, or chapter 3 of Title 49, MCA may petition
the human rights comm ssion for a declaratory ruling to grant such an
exenpti on.

(3) A petition for a declaratory ruling is the sole nethod of
obtaining a binding determnation of legal rights, duties, or
privileges fromthe conmi ssion other than by a determ nation of such
matters by nmeans of a contested case hearing. Wile opinions of the
department carry persuasive weight, only judicial determnations,
contested case and declaratory ruling decisions, and the rules of the
conmm ssion are binding upon the conm ssion. (H story: 49-2-204 and
49- 3-106, MCA; | MP, 2-4-501, 49-2-204, and 49-3-106, MCA; NEW 1988

MAR p. 2308, Eff. 10/28/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.402 CONSTRUCTI ON OF STATUTES AND RULES (1) Statutes and
rules of the conmission which have the intent and purpose of
protecting rights, duties and privileges secured by law are liberally
construed. "Liberal construction” nmeans, without limtation, giving
broad coverage and inclusive interpretation to human rights statutes
and rules to assure enforcenent and protection of the rights secured
by t hem

(2) Statutes and rules of the conmssion will be strictly
construed with respect to exenptions fromthem bona fide occupationa
gualifications or other exceptions from the protection of |aw
"Strict construction"” means, wi t hout qualificati on, al | owi ng
exenptions or exceptions only in extraordinary circunstances where
they are specifically authorized by |aw and have a factual basis.

(3) In those situations where the interpretation of a statute,
rule or other law is unclear from Montana precedent, the conmn ssion
may use other pertinent and persuasive precedent to aid statutory
interpretation. (Hstory: 49-2-204, 49-3-106, MCA; |1 MP, 2-4-501, 49-
2-401, 49-2-402, 49-2-403, 49-3-105, MCA; NEW 1988 MAR p. 2308, Eff.
10/ 28/ 88.)
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24.9. 403 FORM AND CONTENT OF PETITI ON (1) Petitions for
declaratory ruling shall contain each of the follow ng:

(a) The nane and address of the petitioner.

(b) A statement of the interest or aggrievenent of the
petitioner in seeking a declaratory ruling and the reason for the
filing of the petition.

(c) A detailed statenent of facts showing the justification for
a declaratory ruling.

(d) The statute, rule or legal authority which supports the
i ssuance of a declaratory ruling.

(e) The contentions of law or authority in support of the
petition.

(f) The precise questions of fact or |law presented for
deci si on.

(g0 The specific relief requested should the petition be
gr ant ed.

(h) A statenent of the nanes, addresses and interests of all
persons known to be interested in the declaratory ruling which is
bei ng sought and those whose interests may be materially affected by
the declaratory ruling which is sought.

(i) A statement of the reasonable efforts made by the
petitioner to identify interested or affected persons.

(2) If the petitioner fails to adequately identify its
interest, or need for a declaratory ruling, or if a petitioner fails
to adequately identify interested or affected persons or attenpts to
identify them the petition my be sunmarily dism ssed. (History:
49- 2- 204, 49-3-106, MCA; | MP, 2-4-501, 49-2-401, 49-3-105, MCA; NEW
1988 MAR p. 2308, Eff. 10/28/88.)

24.9.404 FILING AND DOCKETI NG FOR HEARING (1) Petitions for
declaratory rulings nust be filed at the offices of the Human Ri ghts
Bur eau, Departnent of Labor and Industry, P.O Box 1728, Helena, MI
59624-1728.

(2) Petitions for declaratory rulings may be heard by the ful
comm ssion, by a single nenber of the conm ssion, or by a hearing
exam ner appoi nted by the comi ssi on.

(3) Upon the filing of a petition for a declaratory ruling the
departnment shall review the sufficiency of the petition for conpliance
with ARM 24.9.403, the standing of the petitioner, the existence of a
genui ne case or controversy, the availability of other adequate
remedies at law, subject matter jurisdiction, nultiplicity of
proceedi ngs, lack of a substantial |egal question or other defects
apparent on the face of the petition.
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(4) If it appears the petition is adequate as a matter of |aw
and there are reasonable grounds for it to be heard, the departnent
shall assign the petition to a hearing exam ner for hearing or set the

matter for hearing before the comi ssion. If the petition is
defective as a matter of law or there are no reasonable grounds for it
to be heard, the departnent shall present the petition to the

commi ssion for its consideration. (H story: 49-2-204 and 49-3-106,
MCA;, | MP, 2-4-501, 49-2-204, and 49-3-106, MCA;, NEW 1988 MAR p. 2308,
Eff. 10/28/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.405 APPO NTMENT OF HEARI NG EXAM NER AND AUTHORI TY

(1) A hearing exam ner or nenber of the conm ssion assignhed to
presi de over petitions for declaratory rulings and hearings upon them
shal | have those powers and that authority contained in ARM 24. 9. 306.

(2) The hearing examner shall expedite the hearing of
petitions for declaratory rulings to the extent possible consistent
with preserving the right to a fair hearing.

(3) The hearing exanminer shall, to the extent possible and in
conpliance with the rights of the public to be heard and participate
in public hearings, encourage and permt public participation in
declaratory ruling hearings as well as public commentary upon the
i ssues before the commission. (H story: 49-2-204 and 49-3-106, MCA;
I MP, 2-4-501, 49-2-204, and 49-3-106, MCA; NEW 1988 MAR p. 2308, Eff.
10/ 38/ 88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.406 NOTICE (1) The department shall notify interested
parties and the public of the petition for a declaratory ruling, the
date of the prehearing conference regarding the petition, and the
hearing of the petition. The departnment nmay require the petitioner to
prepare the notice and serve it as required by this rule.

(2 The notice of hearing shall contain:
(a The tinme and place of the prehearing conference regarding
the petition.

N N e N—

(b The date, time and place of hearing.

(c The identity of the petitioner.

(d The issues posed for consideration.

(e The nethod for obtaining a copy of the petition and

procedure for intervention or participation in declaratory ruling
pr oceedi ngs.

(3) The petitioner shall notify the interested or affected
parties identified in the petition and any other interested or
affected parties identified by the departnment of the petition. The
petitioner shall give notice by serving a copy of the notice of
hearing and the petition, by first class mail.
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(4) The departnent shall notify the public of the petition
t hrough news rel eases issued by the departnent, which describe the
petition, advise of the prehearing and hearing dates and explain how
interested parties may intervene or participate in proceedings.
(Hi story: 49-2-204 and 49-3-106, MCA; | MP, 2-4-501, 49-2-204, and 49-
3-106, MCA; NEW 1988 MAR p. 2308, Eff. 10/28/88; AMD, 1998 MAR p.
3201, Eff. 12/4/98.)

24.9.407 PARTIES (1) Any person who denonstrates an
interest in the outcone of a petition for a declaratory ruling by
showing his or her rights, duties or privileges will be affected by

the ruling or who shows that he or she may be aggrieved by the outcone
of aruling may intervene in declaratory ruling proceedings.

(2) Any person, even though he or she does not have a direct
interest in the outcone of a petition for a declaratory ruling, my
participate in proceedings in a linmted manner, as allowed by the
conm ssion or a hearing exam ner. Parties permitted to appear or
participate in proceedings for linmted purposes may coment upon the
petition and file briefs in support of their position, but nmay not
exam ne witnesses, control proceedings or seek review of proposed
orders or rulings of the conm ssion or hearing examni ner.

(3) The department nmay intervene and participate in proceedi ngs
for a declaratory ruling as a party, or for limted purposes, to
represent the interests of the comnr ssion or the public.

(4) The department may identify any party who may have an
interest in the outcone of declaratory ruling proceedings and notify
the party of the petition for a declaratory ruling. (H story: 49-2-
204 and 49-3-106, MCA; | MP, 2-4-501, 49-2-204, and 49-3-106, MCA;, NEW
1988 MAR p. 2308, Eff. 10/28/88; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.408 PLACE OF HEARING (1) Except as provided in (2),
hearings of petitions for declaratory rulings will be conducted at
Hel ena, Lewis and Cd ark County, Mntana.

(2) The hearing exami ner or conmi ssion may conduct the hearing
of a petition for declaratory ruling in a place other than Hel ena,
Mont ana, upon the request of the petitioner or a party for good cause.
The hearing exaniner or the conmm ssion may, on notion of a party or
its own notion, conduct declaratory ruling proceedings at any place
within the state of Montana to assure the conduct of a fair hearing.
(Hi story: 49-2-204, 49-3-106, MCA; |1 MP, 2-4-501, 49-2-401, 49-3-105,
MCA; NEW 1988 MAR p. 2308, Eff. 10/28/88.)
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24.9. 409 PREHEARI NG CONFERENCES (1) Upon appointnment to
preside over a petition for a declaratory ruling, a nenber of the
comm ssion or the hearing examner will fix the dates for a prehearing
conference and heari ng.

(2) The hearing exam ner will conduct a prehearing conference
usi ng the procedures set forth in ARM 24.9.324. |In addition, during
the prehearing conference, the hearing examiner wll deternmne the

i nterests of persons seeking intervention or other participation in
the hearing on the petition in accordance with ARM 24.9. 407. The
heari ng exam ner may exclude fromthe proceedi ngs persons who do not
seek intervention or request to participate in the hearing on or
before the date of the prehearing conference. Persons excluded from
the proceedings are not pernmitted to participate in any nanner.

(3) The prehearing order which is prepared following a
prehearing conference nmay address matters of evidence, including the
introduction of scientific studies, the presentation of expert
testimony, and facts which will be officially noticed. (H story: 49-
2-204 and 49-3-106, MCA; | MP, 2-4-501, 49-2-204, and 49-3-106, MCA
NEW 1988 MAR p. 2308, Eff. 10/28/88; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)

24.9.410 NATURE OF HEARINGS (1) Hearings on petitions for
declaratory rulings shall be formal unless the parties stipulate that
proceedi ngs may be informal under 2-4-604, MCA. (2) The parties nay,
by stipulation that proceedings my be informal, or by other
stipulation, provide for hearing upon witten evidence, stipulated
fact, scientific evidence and literature, or otherw se. (Hi story:
49-2- 204, 49-3-106, MCA; 1 MP, 2-4-501, 2-4-603, 2-4-604, 49-2-401, 49-
3-105, MCA; NEW 1988 MAR p. 2308, Eff. 10/28/88.)

24.9.411 PROPOSED ORDERS (1) Following the introduction of
evi dence on the petition and the close of hearing the conmi ssion or
t he hearing exam ner shall nmake a proposed order upon the petition in
the formof findings of fact, conclusions of |aw and proposed orders.

The findings of fact and conclusions of |aw may be supported with an
opi nion of |aw. ARM 24.9.327 and 24.9.328 will apply to proposed
orders made under this rule.

(2) Any party aggrieved by a proposed order may file exceptions
to it in accordance with ARM 24.9. 327 and 24.9.328. (H story: 49-2-
204, 49-3-106, MCA; 1MP, 2-4-501, 2-4-621, 2-4-623, 49-2-401, 49-3-
104, MCA; NEW 1988 MAR p. 2308, Eff. 10/28/88.)
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24.9.412 FINAL ORDERS (1) The conmssion may enter its
final order upon a petition based on the proposed order or the
exceptions of the parties, or in the form of findings of fact,
conclusions of law and final orders, in accordance with ARM 24. 9. 331.

(2) Al commission final orders upon a petition for declaratory
ruling will be published in the Montana Adnministrative Register. The
petitioner shall bear any cost of publication. (H story: 49-2-204,
49- 3-106, MCA; | MP, 2-4-501, 2-4-623, 49-2-401, 49-3-105, MCA;, NEW
1988 MAR p. 2308, Eff. 10/28/88.)

24.9.413 EFFECT OF DECLARATORY RULING (1) Conm ssion rulings
and orders on petitions for a declaratory ruling are binding only upon
the commi ssion and the parties to the petition.

(2) The conmssion may limt the scope and application of the
ruling of order to the facts or the situation presented by the
petition and the evidence. The conmission may also limt the
precedential weight it wll give to any such ruling or order.
(Hi story: 49-2-204, 49-3-106, MCA; | MP, 2-4-501, 49-2-401, 49-3-105,
MCA;, NEW 1988 MAR p. 2308, Eff. 10/28/88.)

24.9.414 | NCORPORATI ON OF OTHER RULES BY REFERENCE

(1) To the extent these rules may not provide for procedures
for petitions for declaratory rulings, the com ssion or the hearing
exam ner may apply ARM 24.9.301 through 24.9.331, applicable to
contested case hearings. (Hi story: 49-2-204, 49-3-106, MCA, | MP, 2-
4-501, 49-2-401, 49-3-105, MCA; NEW 1988 MAR p. 2308, Eff. 10/28/88.)

Sub- Chapter 5 reserved
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Sub- Chapter 6
Proof O Unlawful Discrimnation

24.9.601 PURPOSE OF THESE RULES REGARDI NG PROOF OF UNLAWFUL
DI SCRI M NATI ON (1) These rules regarding proof of unlaw ul
discrimnation are intended to provide general statenents of what nust
be proved to establish unlawful discrimnation in various kinds of
conplaints. They are not intended to be exhaustive statenments of the
applicable | aw, but general guidelines and informational sunmaries of
the law. Practitioners appearing in cases before the departnent or
conm ssion should also refer to the statutes, the balance of the
comm ssion's rules, the departnment’s rules, and the federal, state,
comm ssion and departnent decisions addressing the issues in their
particul ar cases. (Hi story: 49-2-204 and 49-3-106, MCA; 1 MP, 49-2-
301 through 49-2-404, 49-3-103, 49-3-104, and 49-3-201 through 49-3-
209, MCA; NEW 1996 MAR p. 2871, Eff. 10/25/96; AMD, 1998 MAR p. 3201,
Eff. 12/4/98.)

24.9.602 MEMBERSH P IN A PROTECTED CLASS (1) "Menbership in a
protected class" neans belonging to a group of persons who are
af forded protection against discrimination because of race, creed,
col or, sex (including pregnancy), physical or nental disability, age,
marital status, familial status, national origin or political beliefs
or ideas as set forth in the act or code.

(2) The person alleging discrimnation has the burden of
proving that the charging party or other aggrieved person is a memnber
of a protected class. (Hi story: 49-2-204, 49-3-106, MCA; 1M,
49-2-101, 49-2-303, 49-2-304, 49-2-305, 49-2-306, 49-2-307, 49-2-308,
49-2- 403, 49-3-101, 49-3-103, 49-3-104, 49-3-201, 49-3-202, 49-3-203,
49- 3- 204, 49-3-205, 49-3-206, 49-3-207, and 49-3-208, MCA; NEW 1996
MAR p. 2871, Eff. 10/25/96.)
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24.9. 603 RETALI ATION AND COERCI ON PROHI BI TED (1) It is
unlawful to retaliate against or otherwi se discrimnate against a
person because the person engages in protected activity. A
significant adverse act against a person because the person has
engaged in protected activity or is associated with or related to a
person who has engaged in protected activity is illegal retaliation
"Protected activity” neans the exercise of rights under the act or
code and may i ncl ude:

(a) aiding or encouraging others in the exercise of rights
under the act or code;

(b) opposi ng any act or practice nade unlawful by the act or
code; and

(c) filing a charge, testifying, assisting or participating in
any manner in an investigation, proceeding or hearing to enforce any
provi sion of the act or code.

(2) Significant adverse acts may include the follow ng:

(a) violence or threats of violence, nmalicious danmage to
property, coercion, intimdation, harassnent, the filing of a
factually or legally baseless civil action or crimnal conplaint, or
other interference with the person or property of an individual;

(b) discharge, denotion, denial of pronotion, denial of
benefits or other material adverse enploynment action;

(c) expul sion, blacklisting, denial of privileges or access, or
ot her action adversely affecting the availability of goods, services,
facilities, or advantages of a public accommodati on;

(d) eviction, denial of services or privileges, or other action
adversely affecting the availability of housing opportunities; and

(e) denial of credit, financing, insurance, educational
governmental or other services, benefits or opportunities.

(3) Wien a respondent or agent of a respondent has actual or
constructive know edge that proceedings are or have been pending with
the departnent, with the commission or in court to enforce a provision
of the act or code, significant adverse action taken by respondent or
t he agent of respondent against a charging party or conplainant while
the proceedi ngs were pending or within six nonths following the fina
resolution of the proceedings will create a disputable presunption
that the adverse action was in retaliation for protected activity.
(Hi story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-301 and 49-3-209, MCA
NEW 1996 MAR p. 2871, Eff. 10/25/96; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)
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24.9.604 DI SCRI M NATI ON PRCHI Bl TED- - EMPLOYMENT

(1) Except as provided in 49-2-303, 49-2-308 and 49-3-201, MCA
it is unlawful for an enployer, agent of an enployer, enploynent
agency or |abor organization to discrimnate against a person in the
terns, conditions or privileges of enploynent because of a person's
menbership in a protected cl ass.

(2) Terns, conditions or privileges of enploynent which are
subject to the act and code incl ude:

(a) recruitnent, advertising and job application procedures;

(b) hiring, pronotion, upgrading, award of tenure, transfer,
| ayoff, discipline, discharge, term nation of enploynent, right to
return fromlayoff, and rehiring;

(c) rates of pay or conpensation and changes in conpensation;

(d) job assignnments, job classifications, organizational
structures, position descriptions, lines of progression and seniority
lists;

(e) leaves of absence, sick |eave or any other |eave;

(f) fringe benefits available through enploynent, whether or
not adm ni stered by the enpl oyer;

(g) selection and financial support for training, including
apprenti ceshi ps, professional neetings, conferences or other related
activities;

(h) social and recreational activities sponsored by an
enpl oyer, agent of an enployer, enploynent agency or |abor
organi zati on; and

(i) any other term condition or privilege of enploynent.

(3) Exanples of practices which may constitute unlawf ul
enpl oynment di scrimnation include the foll ow ng:

(a) denying, qualifying, or limting a term condition, or
privilege of enploynent because of a person's nenbership in a
protected class or protected activity;

(b) subjecting a person to harassment in the workpl ace because
of the person's nmenbership in a protected class or protected activity;

(c) failing to make reasonable accommodation as further
explained in ARM 24.9. 606 and 24. 9. 608;

(d) segregating or classifying a person in a way that adversely
af fects enpl oynent status or opportunities because of menbership in a
protected class;

(e) participating in a contract or other arrangenent (including
an arrangenent with an organi zation providing fringe benefits or an
organi zation providing training or apprenticeship prograns) that has
the effect of discrimnating against persons in the terns, conditions
or privileges of enploynent because of nenbership in a protected
cl ass;
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(f) using standards, criteria or methods of adm nistering or
managi ng enpl oynment opportunities which discrinminate in the terns,
conditions or privileges of enploynment because of nenbership in a
protected class or which perpetuate the denial of equal enploynent
opportunities because of nmenbership in a protected cl ass;

(g) using or adm nistering qualification standards, enploynent
tests or other selection criteria that screen out or tend to screen
out menbers of a protected class; and

(h) discrimnating against a person in the terns, conditions or
privil eges of enpl oynment because the person has a relationship with or
ot herwi se associates with a nmenber of a protected class. (History:
49-2- 204, 49-3-106, MCA; 1M, 49-2-202, 49-2-303, 49-2-308, and
49- 3-201, MCA; NEW 1996 MAR p. 2871, Eff. 10/25/96.)

24.9.605 EMPLOYMENT DI SCRIM NATI ON.  REASONABLE DENVANDS/ BONA FI DE
OCCUPATI ONAL  QUALI FI CATI ON__EXCEPTI ONS (1) It is not wunlawul
enpl oyment discrimnation to nake a distinction based on age, physica
or nental disability, marital status, or sex when the reasonable
demands of the position or programrequire the distinction.

(2) The comission construes the exceptions contained in this
rule strictly, against allow ng the exception.

(3) The conmmi ssion construes the statutory exception permitting
di stinctions based on age, marital status and sex in accordance with
the | egal standards for "bona fide occupational qualifications" under
section 703(e)(1) of the Cvil Rights Act of 1964 (42 U S.C. 2000-
2(e) (1)) and section 4(f) of the Age Discrimnation in Enpl oynment Act
of 1967 (29 U.S.C. 623(f)).

(4) The conmi ssion construes the statutory exception permitting
di stinctions based on physical or nmental disability in accordance with
the |l egal standards for determ ning whether a person is a "qualified
individual with a disability" under section 101(8) of the Americans
with Disabilities Act of 1990 (42 U. S.C. 12111(8)).

(5) These exceptions are affirmative defenses. A respondent
claimng an exception has the burden of proof on the issue. (H story:

49-2-204, 49-3-106, MCA; | MP, 49-2-101(1), 49-2-101(15), 49-2-303,
49-3-101(1), 49-3-101(3), 49-3-101(5), 49-3-201, and 49-3-202, MCA
NEW 1996 MAR p. 2871, Eff. 10/ 25/96.)

24- 456 12/ 31/ 98 ADM NI STRATI VE RULES OF MONTANA



HUVAN RI GHTS COWM SSI ON 24.9. 606

24.9.606 FAILURE TO MAKE REASONABLE ACCOMMODATI ON- - EMPLOYMENT
DI SCRIM NATION BECAUSE OF A DISABILITY (1) It is an unlawful
discrimnatory practice for an enployer, agent of an enployer,
enpl oynment agency or | abor organization to:

(a) fail to nwmke reasonable acconmodations to the known
physical or mental limtations of an otherw se qualified enployee
enpl oynent applicant or union nenber with a physical or nental
disability unless it can denonstrate that the accommopdati on would
i npose an undue hardshi p on the operation of the business in question
or

(b) deny equal enploynent opportunities to a person with a
physi cal or mental disability because of the need to nmake a reasonabl e
accommpdation to the person's disability so that the person can
performthe essential functions of an enpl oynent position.

(2) A person with a physical or nmental disability is qualified
to hold an enploynent position if the person can performthe essentia
functions of the job with or without a reasonabl e acconmpdation for
the person's physical or nental disability. If an enployer has
prepared a witten description before advertising or interview ng
applicants, the description is evidence of the essential functions of
t he j ob.

(3) "Reasonable accommopdation” to a person with a physical or
mental disability for the purposes of enabling the person to perform
the essential functions of an enpl oynent position may include:

(a) making existing facilities used by enployees readily
accessible to and wusable by individuals with physical or nental
disabilities; and

(b) job restructuring, part-tinme or nodified work schedul es,
reassi gnnent to vacant positions which the enployee is qualified to
hol d, acquisition or nodification of equi pnent or devices, appropriate
adj ustnent or nodifications of exam nations or training naterials or
policies, the provision of qualified readers or interpreters, and
other similar accommodations for individuals with physical or nental
disabilities.

(4) An acconmpdation to a person with a physical or nenta
disability for the purpose of enabling the person to perform the
essential functions of an enpl oynment position is reasonable unless it
woul d i npose an undue hardshi p upon the enpl oyer

(5) For purposes of determ ning whether an accommpdation to a
physi cal or mental disability is reasonable, "undue hardshi p" neans an
action requiring significant difficulty or extraordinary cost when
considered in l[ight of:
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the nature and expense of the accommopdati on needed,;

(a)

(b) the overall financial resources of the facility or
facilities involved in the provision of the accommobdati on, the nunber
of persons enployed at the facility, the effect on expenses and
resources of the facility, and other inpacts of the accommodati on on
the operation of the facility;

(c) the overall financial resources of the business, the
overall size of the business of the enployer with respect to the
nunber of enployees, and the nunber and type and |ocation of the
facilities of the enployer; and

(d) the type of operation or operations of the enployer,
i ncludi ng conposition, structure, and functions of the work force of
the enpl oyer, and the geographic separateness and adm nistrative or
fiscal relationship of the facility or facilities in question to the
enpl oyer.

(6) An accommpdation to a person with a physical or nenta
disability for the purpose of enabling the person to perform the
essential functions of an enpl oynent position is not reasonable if it
woul d endanger the health or safety of any person

(7) If an enpl oyer defends an adverse enpl oynent action agai nst
a person with a physical or nmental disability on the grounds that an
accomodati on woul d endanger the health or safety of a person, the
enployer's failure to i ndependently assess whet her the accommobdati on
woul d create a reasonabl e probability of substantial harmw |l create
a disputable presunmption that the enployer's justification is a
pretext for discrimnation on the basis of disability.

(8) I ndependent assessnent of the risk of substantial harmis
evaluation by the enployer of the probability and severity of
potential injury in the circunstances, taking into account all

rel evant information regarding the work and medical history of the
person with the disability before taking the adverse enpl oynent action
in question. (H story: 49-2-204, 49-3-106, MCA, | M, 49-2-101(15),
49- 3-101(3), 49-3-202, and 49-3-210, MCA; NEW 1996 MAR p. 2871, Eff.
10/ 25/ 96.)
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24.9. 607 PROH BI TED WNEDI CAL  EXAM NATIONS AND | NQUI RI ES- -
EMPLOYMENT DI SCRIM NATI ON BASED ON DISABILITY (1) An enployer, agent
of an enployer, enploynent agency or |abor organization shall not
requi re nedi cal exam nations or make inquiries of enployees for the
pur poses of determ ning whether an enpl oyee has a physical or nenta
disability or to deternmine the nature or severity of a disability
unl ess the examnation or inquiry is shown to be job-related and
consi stent with business necessity.

(2) Use of an enploynent application form or process which
requires a nedical exami nation or nmakes an inquiry of a job applicant
for the purpose of determ ning whether a person has a physical or
mental disability or to determine the nature or severity of a physica
or nmental disability prior to an offer of enploynent constitutes a
violation of 49-2-303(1)(c), MCA and is evidence of a violation of
49-2-303(1)(a), MCA unless the form or process conplies with the
requirements of this rule.

(3) An enployer, agent of an enployer, enploynent agency or
| abor organi zati on nay nmake pre-enploynent inquiries into the ability
of an applicant to performjob-related functions.

(4) An enployer, agent of an enployer, enploynent agency or
| abor organi zation may require a medi cal examination of a person after
an offer of enploynent has been nmade and prior to the conmencenent of
t he enpl oynment duties and may condition the offer of enploynent on the
results of the exam nation if:

(a) all entering enployees or union nenbers in the same job
category are subjected to the sanme exanination regardless of
di sability;

(b) information obtained regarding the nedical condition or
history of a person is treated as a confidential nedical record; and
(c) information obtained is collected and mmintained in

accordance with the requirenments of the Anericans with Disabilities
Act (ADA) where the enpl oyer, enploynent agency or |abor organization
is subject to ADA requirenents.

(5) An enployer, agent of an enployer, or |abor organization
may conduct voluntary nedical exam nations, including voluntary
medi cal histories, that are part of a bona fide enployee or union
health program Information obtai ned pursuant to a bona fide enpl oyee
or union health programis a confidential nedical record and subject
to the same confidentiality requirements and restrictions on
di scl osure stated in (4).
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(6) An enployer, after a conditional offer of enploynent to a
prospective enpl oyee, may inquire whether the prospective enployee is
certified or eligible to be certified as vocationally disabled for the
pur poses of the subsequent injury fund, pursuant to Title 39, chapter
71, part 9 of the Montana Wrkers' Conpensation Act. (H story: 49-2-
204 and 49-3-106, MCA; | MP, 49-2-303, 49-3-201, and 49-3-202, MCA

NEW 1996 MAR p. 2871, Eff. 10/25/96; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)

24.9.608 FAI LURE TO ACCOVWODATE- - EMPLOYMENT DI SCRI M NATI ON BASED
ON RELIGON (1) It is an unlawful discrimnatory practice for an
enpl oyer, an agent of an enployer, an enploynment agency or a | abor
organi zation to discrimnate against a person in the terns, conditions
or privileges of enploynent because of religion.

(2) The term religion includes all aspects of religious
observance, practice and belief.

(3) For purposes of providing equal enploynment opportunities,
an enpl oyer has a duty to acconmobdate an enployee's religion unless to
do so would cause a nore than de mnims hardship on the conduct of
t he busi ness.

(a) An enployee whose religion conflicts with an enpl oynment
requi rement has a duty to inform the enployer of the conflict in a
timely nmanner.

(b) Once informed of a religion based conflict, an enployer has
a duty toinitiate good faith efforts to accommodate the conflict. An
enpl oyer can denonstrate that an acconmopbdation to an enployee's
religious belief or practice would cause a nore than de mnims
hardshi p with proof that the accommodati on would require a significant
cost to the business, would violate contract obligations which cannot
be reconciled, or would otherwise cause a nore than de nmnims
hardship to the enpl oyer

(c) The enployer and the enpl oyee have a nmutual obligation to
engage in bilateral cooperation in a search for a reasonable
resolution of conflicts which may ari se between an enpl oyer's busi ness
and an enpl oyee's religion.

(4) Determ ning whether an accommodation can be nade and
whether a nore than de nminins hardship would occur for purposes of
the provisions of the act or code prohibiting religious discrimnation
i n enpl oynent nust be nade on a case by case basis. (Hstory: 49-2-
204, 49-3-106, MCA; | MP, 49-2-303, 49-3-201, and 49-3-202, MCA; NEW

1996 MAR p. 2871, Eff. 10/25/96.)

24- 460 12/ 31/ 98 ADM NI STRATI VE RULES OF MONTANA



HUVAN RI GHTS COWM SSI ON 24.9.609

24.9.609 DI SCRI M NATI ON PROHI Bl TED- - PUBLI C ACCOVMODATI ON (1)

Except as provided in 49-2-304, MCA, it is unlawful for an owner,
| essee, nmnager, agent or enpl oyee of a public accomodati on to deny
equal access to services, goods, facilities, advantages or privil eges
to a person because of nmenbership in a protected cl ass.

(2) Unlawful discrimnation in a public accomopdati on may
i ncl ude the follow ng:

(a) inposing or applying qualification standards, adnmittance
tests or other selection criteria that screen out or tend to screen
out a person or persons who are nenbers of a protected class unless
the standard, test or other selection criteria can be shown to be
necessary for the provision of the goods, services, facilities,
advant ages or privil eges being offered,

(b) denying equal access to the goods, services, facilities,
advantages or privileges of a public accommodation to a person because
of the person's relationship or association with a nmenber of a
protected class; or

(c) subjecting a nenber of the public or patron to harassment
in the public accommpdati on because of the person's nmenbership in a
protected class or protected activity.

(3) Unlawful discrimnation against a person with a disability
in a public accommodati on may i ncl ude:

(a) failing to make reasonable nodifications in policies,
practices or procedures when the nodifications are necessary to afford
t he goods, services, facilities, advantages or privileges to persons
with disabilities unless the public accommodati on can denonstrate that
meki ng the nodifications would fundanentally alter the nature of its
goods, services, facilities, advantages or privil eges;

(b) failing to take necessary action to ensure that a person
with a disability is not excluded, denied services, segregated or
ot herwi se deni ed equal access because of the absence of auxiliary aids
and services, unless the public acconmmpdati on can denonstrate that
taki ng those steps would fundanentally alter the nature of the goods,
services, facilities, advantages or privileges being offered or would
result in an unreasonabl e expense or undue burden after considering
the circunstances of the public accommodati on;

(c) failing to renmove architectural barriers and conmuni cati on
barriers in existing facilities that are structural in nature and deny
equal access to persons with disabilities when the renoval is readily
achi evabl e; or
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(d) failing to make goods, services, facilities, advantages and
privileges available through alternative mnethods if renoval of
barriers that deny equal access to persons with disabilities is not
readily achievable. (Hi story: 49-2-204, 49-3-106, MCA; | MP,
49-2-101(15), 49-2-304, 49-3-101(3), and 49-3-208, MCA; NEW 1996 MAR
p. 2871, Eff. 10/25/96.)

24.9.610 BURDEN OF PROOF- - DI SPARATE TREATMENT (1) To prove a
claim of unlawful discrimnation or illegal retaliation based on
di sparate treatnent, a charging party must establish a prima facie
case in support of the alleged violation of the act or code.

(2) A prina facie case of discrimnation or retaliation based
on di sparate treatment neans evidence fromwhich the trier of fact can
i nfer that adverse action against the charging party was notivated by
respondent's consideration of charging party's nenbership in a
protected class, protected activity, or association with or relation
to a person who is a nenber of a protected class or who has engaged in
protected activity.

(a) The elenments of a prima facie case will vary according to
the type of charge and the alleged violation, but generally consist of
pr oof :

(i) That charging party is a nmenber of a protected class or
engaged in protected activity;

(ii) That <charging party sought and was qualified for an
enpl oyment, housing, service, credit or other opportunity nmade
avail abl e by the respondent; and

(iii) That charging party was denied the opportunity, or
ot herwi se subjected to adverse action by respondent in circunstances
raising a reasonable inference that charging party was treated
differently because of nenbership in a protected class or because of
protected activity.

(b) Exanpl es of evidence establishing a reasonable inference
that charging party was treated differently because of nmenbership in a
protected class or because of protected activity include:

(i) proof that respondent continued to nmke the enploynent
housi ng, service, credit, or other opportunity available to persons
who are not nmenbers of the same protected class as charging party;

(ii) proof that simlarly situated persons outside the protected
class were treated nore favorably;

(iii) proof that there was a close proximty in tinme between
protected activity of the charging party and adverse action by the
respondent;

(iv) proof that respondent intended to discrimnate against
persons of the protected class; or
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(v) other proof that there is a causal connection between
adverse action by the respondent and the charging party's nenbership
in a protected class or protected activity.

(3) Once a charging party establishes a prima facie case of
unl awful discrimnation or illegal retaliation based on circunstantia
evi dence of disparate treatnent, the respondent nust produce evidence
of a legitinmate, nondiscrimnatory reason for the chall enged action

(4) If a respondent produces evidence of a legitinate,
nondi scrimnatory reason for a challenged action in response to a
prima facie case, the charging party nmust denonstrate that the reason
offered by the respondent is a pretext for unlawful discrimnation or
illegal retaliation. The charging party can prove pretext wth
evi dence that the respondent's acts were nore |ikely based on an
unl awful notive or indirectly with evidence that the explanation for
the chall enged action is not credible and is unworthy of belief.

(5) If a charging party has established a prina facie case with
direct evidence of unlawful discrimnation or illegal retaliation, the
respondent nust prove by a preponderance of the evidence that an
unl awful notive played no role in the challenged action or that the
direct evidence of discrimnation is not credible and is unworthy of
belief. (H story: 49-2-204, 49-3-106, MCA, | MP, 49-2-101, 49-2-303,
49- 2- 304, 49-2-305, 49-2-306, 49-2-307, 49-2-308, 49-2-403, 49-3-101,
49- 3- 103, 49-3-104, 49-3-201, 49-3-202, 49-3-203, 49-3-204, 49-3-205,
49- 3- 206, 49-3-207, and 49-3-208, MCA; NEW 1996 MAR p. 2871, Eff.
10/ 25/ 96.)

24.9.611 BURDEN OF PROOF--M XED MOTIVE CASE (1) Wien the
charging party proves that the respondent engaged in unlawful

discrimnation or illegal retaliation but the respondent proves the
sane action would have been taken in the absence of the unlawf ul
discrimnation or illegal retaliation, the case is a mxed notive
case. In a mxed notive case, the conmission will order respondent to

refrain from the discrinmnatory conduct and may inpose other
conditions to mnimze future violations, but the comm ssion will not
i ssue an order awarding conpensation for harmto the charging party
caused by an adverse action that would have been taken by the
respondent regardless of an unlawful discrimnatory or retaliatory
notive. (H story: 49-2-204, 49-3-106, MCA; | MP, 49-2-101, 49-2-303,
49- 2- 304, 49-2-305, 49-2-306, 49-2-307, 49-2-308, 49-2-403, 49-3-101,
49- 3- 103, 49-3-104, 49-3-201, 49-3-202, 49-3-203, 49-3-204, 49-3-205,
49- 3- 206, 49-3-207, 49-3-208, and 49-3-209, MCA; NEW 1996 MAR p.
28971, Eff. 10/ 25/96.)
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24.9.612 BURDEN OF PROOF- - DI SPARATE | MPACT (1) To prevail on a
claimof unlawful discrimnation based on disparate inpact, a charging
party nust establish a prima facie case by proving that one or nore
identified practices or policies of the respondent have a significant
or substantial adverse effect on the charging party's protected cl ass.

(2) Evi dence of a respondent's intent to discrimnate against
menbers of a protected class is not required to establish a prina
facie case of wunlawful discrimnatory practice based on disparate
i mpact .

(3) Once a charging party establishes a prima facie case of
unl awful discrimnation based on a charge of disparate inpact, the
r espondent nust produce evidence of a legitimate business
justification for the challenged practices or policies. Proof of a
legitimate business justification requires adm ssible evidence that
the challenged practices or policies are job-related and consistent
wi th busi ness necessity.

(4) If a respondent produces adm ssible evidence of a
legitimate business justification for a chall enged business practice
or policy, the charging party nust prove that the articulated
justification offered by the respondent is a pretext for unlaw ul
di scrimnation. The charging party may prove pretext directly with
evi dence that an unlawful notive nore likely notivated the respondent,
or indirectly wth evidence that the articulated business
justification is not worthy of belief or that there are other
practices or policies available which are equally effective in serving
the legiti mte business interests of the respondent which do not have
simlar discrimnatory effects upon nenbers of a protected class.
(Hi story: 49-2-204, 49-3-106, MCA, | MP, 49-2-101, 49-2-303, 49-2-304,
49- 2- 305, 49-2-306, 49-2-307, 49-2-308, 49-2-403, 49-3-101, 49-3-103,
49- 3- 104, 49-3-201, 49-3-202, 49-3-203, 49-3-204, 49-3-205, 49-3-206,
49- 3- 207, and 49-3-208, MCA; NEW 1996 MAR p. 2871, Eff. 10/25/96.)

Sub- Chapter 7 reserved
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Sub- Chapter 8
General Provisions

24.9.801 DEFIN TIONS (REPEALED) (History: Sec. 49-2-204 MCA
IMP, 49-2-101 MCA; NEW Eff. 1/2/77; AMD, 1982 MAR p. 1691, Eff.

7/ 16/ 82; REP, 1996 MAR p. 2871, Eff. 10/25/96.)

24.9.802 OOVMM SSI ON MEETI NGS:  QUORUM DECI SI ON MAKI NG AUTHORI TY
(REPEALED) (H story: Sec. 2-15-1706 MCA; IMP, Sec. 49-2-201, 49-2-
502, 49-2-505 MCA; NEW Eff. 1/2/77; AMD, 1981 MAR p. 807, Eff.
8/14/81; AMD, 1981 MAR p. 1621, Eff. 11/26/81; REP, 1995 MAR p. 2264,
Eff. 10/27/95.)

24.9. 803 RETALI ATI ON (REPEALED) (History: Sec. 2-15-1706 MCA
| MP, Sec. 49-2-102, 49-2-303, 49-2-401 MCA;, NEW Eff. 1/2/77, REP,
1996 MAR p. 2871, Eff. 10/25/96.)

24.9. 804 AFFI RVATI VE ACTI ON REQUI RED BY THE COVM SSI ON
(REPEALED) (History: Sec. 2-15-1706 MCA; | MP, Sec. 49-2-102, 49-2-
203 MCA; NEW Eff. 1/2/77;, REP, 1996 MAR p. 2871, Eff. 10/25/96.)

24.9.805 EMPLOYMENT RECORDS (1) All enpl oyers, | abor
organi zat i ons, enpl oynent agencies, and government agencies shall keep
adequat e records to show

(a) The nunber of enployees who are white (not of hispanic
origin), black (not of hispanic origin), hispanic, Asian or Pacific
| sl ander, American Indian or Al askan Native in each job category;

(b) The nunber of males and females in each racial group and
j ob category; and

(c) The age of each enpl oyee in each job category.

(2) Records which fulfill the requirenents of the U S. equal
enpl oynment opportunity conmission recordkeeping requirenents are
sufficient to neet the requirenments of this rule.

(3) Informati on about racial or ethnic identity may be acquired
by visual survey of the work force and, if at all possible, should not
be by direct inquiry. Such information shall be kept separately from
ot her personnel records and shall be maintained as total nunbers
wi thout identification of individuals.

(4) Al personnel records made or kept by an enployer,
i ncludi ng, but not necessarily limted to, application forns and ot her
records related to hiring, pronotion, denotion, transfer, |ayoff or
termination, rates of pay or other terns of conpensation and sel ection
for training or apprenticeship, shall be preserved for 2 years from
the date the record is nade or fromthe date of the personnel action
i nvol ved, whi chever occurs |ater.
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(5) If a discrimnation conplaint is filed, the respondent
shall preserve all personnel records relevant to the conplaint unti
final disposition of the conplaint. Personnel records relevant to a
conpl ai nt include personnel records relating to the conplainant and to
all other enployees holding positions simlar to that held or sought
by the conpl ai nant and application forns or test papers conpleted by
an unsuccessful applicant and all other candidates for the sane
position.

(6) Labor organi zati ons shall preserve nmenbership or referra
records, including applications for nmenbership or referral for 2 years
fromthe date the records are nade. |[If a discrimnation conplaint is
filed, a labor organization shall preserve all records relevant to the
conplaint until final disposition of the conplaint. (Hi story: Sec.
49-2-204, 49-3-106 MCA; | MP, Sec. 49-2-102, 49-2-303, 49-3-201 MCA
NEW Eff. 1/2/77; AMD, 1991 MAR p. 1841, Eff. 9/27/91.)

Sub- Chapter 9 reserved
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Sub- Chapter 10
Sex Discrimnation in Education

24.9.1001 PURPGSE (1) The purpose of this subchapter is to
provide guidelines that wll enable educational institutions to
prevent and elimnate discrimnation on the basis of sex. These rules
are interpretive rules. The fact that a particular situation is not
addressed in these rules shall not be construed to preclude a cause of
action under the Montana Human Ri ghts Act or the Governnental Code of
Fair Practices. (History: This rule is advisory only but may be a
correct interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83
Sec. 49-2-204, 49-3-106, MCA;, | MP, Sec. 49-2-307 and 49-3-203, MCA
NEW 1987 MAR p. 312, Eff. 3/27/87.)

24.9.1002 DEFI NI TI ONS (1) "Adm ssion" neans sel ection for
part-time, full-time, special, associate, transfer, exchange, or any
other enrollment, menbership, or matriculation in or at an education
programor activity operated by an educational institution.

(2) "Auxiliary services" for students includes but is not
limted to: health care, food services, playing fields, public
accommodat i ons on canpus, speech therapy, renedial prograns, nenta
heal th prograns, and special prograns.

(3) "Educational institution'" neans a public or private
institution and includes an acadeny; college; elenmentary or secondary
school; extension course; kindergarten; nursery; school system

uni versity; business, nursing, professional, secretarial, technical or
vocational school; or agent of an educational institution.

(4) "Extracurricular activity" includes school-sponsored or
supported clubs, teans, or activities of general or specific interest
not part of classroominstruction.

(5) "Housing accomopdation" neans a building or portion of a
bui | di ng whet her constructed or to be constructed, which is or will be
used as the sleeping quarters of its occupants.

(6) "Person” neans one or nore individuals, and includes
applicants for admi ssion as well as students.

(7) "Physical education activities involving bodily contact"
means boxi ng, westling, rugby, ice hockey, football, basketball, and

ot her sports the purpose or mmjor activity of which involves bodily
cont act .

(8) "Public accommpdati on" neans a place which is operated by
an educational institution as defined in 49-2-101(17), MCA
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(9) "Sexual harassnent” rmeans unwelconme sexual advances,
requests for sexual favors, and other verbal or physical conduct of a
sexual nature.

(10) "Sexual intimdation" means any unreasonable behavior,
verbal or nonverbal, which has the effect of subjecting nenbers of
either sex to humliation, enmbarrassnent or disconfort because of
their gender.

(11) "Student" neans a person who has gained admi ssion and is
currently engaged in the program of an educational institution.
(Hi story: This rule is advisory only but may be a correct
interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83; Sec. 49-
2-204, 49-3-106, MCA; | MP, Sec. 49-2-307 and 49-3-203, MCA; NEW 1987
MAR p. 312, Eff. 3/27/87.)

24.9.1003 TREATMENT OF STUDENTS (1) Unl ess an exception is
based on reasonabl e grounds, no student shall, on the basis of sex, be
deni ed equal access to prograns, extracurricular activities or
services or benefits or be limted in the exercise of any right
privilege, advantage or opportunity.

(2) Because of the potential adverse inpact upon female
students of restrictions related to preghancy or parental status, no
student shall be discrinnated agai nst because of pregnancy or actua
or potential parental status unless such action is based upon
reasonabl e grounds.

(a) Unless an exception is based on reasonable grounds,
pregnancy shall be treated as any other tenporary disability.

(b) Unl ess an exception is based on reasonable grounds,
pregnancy or parenthood shall not be considered cause for dismssal or
exclusion fromany programor activity.

(c) Participation in special prograns provided for pregnant
students or students who are parents shall be at the student's option

(d) Educational institutions shall elimnate admnistrative and
progranmatic barriers to school attendance and school conpletion by
pregnant students or students who are parents.

(e) Unl ess an exception is based on reasonable grounds, no
student shall be discrimnated agai nst because of his or her actual or
potential marital status.

(3) No student shall be subjected to sexual intimnidation or
harassnment by any school enployee, or by the effect of any schoo
policy or practice when any enployee or agent of the educational
institution knew or reasonably should have known of the activity,
policy or practice. No student shall be subject to sexual harassnent

24- 488 3/ 31/ 87 ADM NI STRATI VE RULES OF MONTANA



HUVAN RI GHTS COWM SSI ON 24.9.1004

or sexual intimdation by another student on school-owned or
controll ed property or at any school sponsored or supervised functions
or activities when any agent or enployee of the educational
institution knew or reasonably should have known of the activity.
(Hi story: This rule is advisory only but may be a correct
interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83; Sec. 49-2-
204, 49-3-106, MCA; |1 MP, Sec. 49-2-307 and 49-3-203, MCA, NEW 1987
MAR p. 312, Eff. 3/27/87.)

24.9.1004 ADM SSIONS (1) Unless an exception is based on
reasonabl e grounds, no person shall, on the basis of sex, be denied
admi ssion, or be subjected to discrinmnation in adm ssion, by an
educational institution

(2) I n determ ning whet her a person has satisfied any policy or
criterion for admission, or in naking any offer of adm ssion, an
educational institution shall not:

(a) give preference to one person over another on the basis of
sex by ranking applicants separately on such basis, or otherw se;

(b) apply nunerical limtations upon the number or proportion
of persons of either sex who nay be adnmitted; or

(c) otherwi se treat one individual differently from another on
t he basis of sex.

(3) An educational institution shall not administer or require
any test or apply any other criterion as the sole basis for adn ssion
whi ch has a disproportionately adverse effect on persons on the basis
of sex unless the use of such test or criterion is shown to predict
validly success in the education programor activity in question. An
exception to this rule may exist if it can be shown that alternative
tests or criteria which do not have such a disproportionately adverse
ef fect are unavail abl e.

(4) In determning whether a person satisfies any policy or
criterion for admission, or in making any offer of adm ssion, an
educational institution shall not discrimnate against or exclude any
person on the basis of pregnancy, childbirth, termnation of
pregnancy, or recovery therefrom or establish or follow any rule or
practice which so discrimninates or excl udes.

(5) An educational institution may nmake pre-adm ssion inquiry
as to the sex of an applicant for admission, but only if the inquiry
is made equally of applicants of both sexes and if the results of the
inquiry are not used in connection with discrimnation prohibited by
this part. Information relating to the sex of an individual that is
obt ai ned by the educational institution for statistical purposes may
not be used in any admi ssion determ nation.
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(Hi story: This rule is advisory only but may be a correct
interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83; Sec. 49-2-
204, 49-3-106, MCA; |1 MP, Sec. 49-2-307 and 49-3-203, MCA, NEW 1987
MAR p. 312, Eff. 3/27/87.)

24.9. 1005 GUI DANCE AND COUNSELI NG SERVI CES (1) Unl ess an

exception is based on reasonabl e grounds, school personnel assigned to
provi de gui dance and counseling services, and all materials used in
t he provision of those services, shall, without regard to their sex,
encour age students to explore and devel op their individual interests
in vocational prograns, enploynment, and educational opportunities.
This may include encouraging students to consider nontraditional
occupations, careers and educational courses or prograns.
(Hi story: This rule is advisory only but may be a correct
interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83; Sec. 49-2-
204, 49-3-106, MCA; 1 MP, Sec. 49-2-307 and 49-3-203, MCA, NEW 1987
MAR p. 312, Eff. 3/27/87.)

24.9.1006 ACCESS TO COURSE OFFERI NGS AND ACTIVITIES

(1) Unless an exception is based on reasonable grounds, an
educational institution shall not provide any course or otherwi se
carry out any of its educational prograns or activities separately on
the basis of sex, or require or refuse participation therein by any of
its students on such basis, including health, physical education,
industrial, business, vocational, technical, hone econom cs, nusic and
adult education courses.

(2) This rule does not prohibit grouping of students in
physi cal education classes and activities by ability as assessed by
obj ective standards of individual performance devel oped and applied
wi thout regard to sex.

(3) This rule does not prohibit separation of students by sex
wi t hi n physi cal education classes or activities during participation
in westling, boxing, rugby, ice hockey, football, basketball and
ot her sports, the purpose or major activity of which involves bodily
cont act .

(4) \Where use of a single standard of neasuring skill or
progress in a physical education class has an adverse effect on
menbers of one sex, the educational institution shall use appropriate
st andards whi ch do not have such effect.

(5) Portions of classes in elenentary and secondary schools
which deal exclusively with hunman sexuality nay be conducted in
separate sessions for boys and girls.

(6) Educational institutions nay nake requirenments based on
vocal range or quality which may result in a chorus
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or choruses of one or predomi nantly one sex. (H story: This rule is
advi sory only but may be a correct interpretation of the |law, Sec. 2-
4-308, MCA, Eff. 10/1/83; Sec. 49-2-204, 49-3-106, MCA, | MP, Sec. 49-
2- 307 and 49-3-203, MCA; NEW 1987 MAR p. 312, Eff. 3/27/87.)

24.9. 1007 TEXTBOOKS AND | NSTRUCTI ONAL MATERI ALS

(1) Textbooks and instructional naterials are part of an
educational program and as such are considered to be part of the terns
and conditions or privileges provided by an educational institution
under the Montana Human Rights Act and the Governnental Code of Fair
Practices. Nothing in these rules shall be interpreted as requiring
or prohibiting or abridging in any way the use of particul ar textbooks
or instructional naterials. However, the comrission encourages
educational institutions to wutilize textbooks and instructional
materials that portray males and fenales in a wde variety of
occupational, enotional and behavioral situations and in the full
range of their human potential. (H story: This rule is advisory only
but may be a correct interpretation of the law, Sec. 2-4-308, MCA
Eff. 10/1/83; Sec. 49-2-204, 49-3-106, MCA; | MP, Sec. 49-2-307 and 49-
3-203, MCA; NEW 1987 MAR p. 312, Eff. 3/27/87.)

24.9. 1008 EXTRACURRI CULAR AND ATHLETI C ACTI VI TI ES

(1D Unl ess based on reasonabl e grounds, no person, on the basis
of sex, shall be denied equality of opportunity to participate in
extracurricular activities and athletics sponsored by an educati onal
institution.

(2) In determining whether equality of opportunity is
avail able, the factors to be consi dered, anobng others, are:

(a) whether the selection of sports and | evels of conpetition
ef fectively acconmodates the interests and abilities of both sexes;
the provision of equipnent, supplies and services;
schedul i ng of ganmes and practice tines;
travel and per diem all owances;
opportunity to receive coaching and academ c tutoring;

f qualifications, assignnent and conpensation of coaches,
officials, and tutors;
g) provision of |locker roons, practice and conpetitive
facilities;

(h
(i
(

© O OT
N N e

) provi sion of medical and training facilities and services;
) provision of housing and dining facilities and services,
and;
)

j publicity.
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(Hi story: This rule is advisory only but may be a correct
interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83; Sec. 49-2-
204, 49-3-106, MCA; |1 MP, Sec. 49-2-307 and 49-3-203, MCA, NEW 1987
MAR p. 312, Eff. 3/27/87.)

24.9.1009 FINANCIAL AID (1) Unless an exception is based on

reasonabl e grounds, no person shall, on the basis of sex, be limted
or deni ed financial assistance from an educational institution.
(2) To the extent that an educational institution awards

athletic scholarships or grants-in-aid, it nust provide reasonable
opportunities for such awards for menbers of each sex in proportion to
t he nunmber of students of each sex participating in interscholastic or
intercollegiate athletics. (H story: This rule is advisory only but
may be a correct interpretation of the law, Sec. 2-4-308, MCA Eff.
10/ 1/ 83; Sec. 49-2-204, 49-3-106, MCA;, IMP, Sec. 49-2-307 and 49- 3-
203, MCA; NEW 1987 MAR p. 312, Eff. 3/27/87.)

24.9.1010 HOUSI NG AND AUXI LI ARY SERVI CES FOR STUDENTS

(D) Unl ess an exception is based on reasonable grounds, an
educational institution shall not, on the basis of sex, apply
different rules or regulations, inpose different fees or requirenents
or different services or benefits related to housing and auxiliary
servi ces.

(2) An educational institution may provi de separate housi ng and
auxiliary services on the basis of sex so long as the housing and
auxiliary services provided to students of the other sex, be, as a
whol e, and to the extent reasonably attainable by the institution,
proportionate in quantity and conparable in quality and cost to the
student. Students shall be provided equal access and equal treatnent.

(History: This rule is advisory only but my be a correct
interpretation of the law, Sec. 2-4-308, MCA, Eff. 10/1/83; Sec. 49-2-
204, 49-3-106, MCA; 1 MP, Sec. 49-2-307 and 49-3-208, MCA, NEW 1987
MAR p. 312, Eff. 3/27/87.)

24.9.1011 EMPLOYMENT ASSI STANCE/ PLACEMENT (1) Unless an
exception is based on reasonabl e grounds, an educational institution
whi ch assists an agency, organization or person in naki hg enpl oynment
available to any of its students shall obtain assurances that such
enpl oynent is made avail able wi thout discrimnation on the basis of
sex.

(2) An educational institution that mnakes school facilities
avail able to or otherw se assists an agency, person, or organization
known to engage in unlawful enploynment discrimnation furthers and
sanctions the
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di scrimnatory practice. (H story: This rule is advisory only but
may be a correct interpretation of the law, Sec. 2-4-308, MCA Eff.
10/ 1/ 83; Sec. 49-2-204, 49-3-106, MCA; | MP, Sec. 49-2-307, 49-3-202,
and 49-3-205, MCA; NEW 1987 MAR p. 312, Eff. 3/27/87.)
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Sub- Chapter 11
Interpretive Rul es
24.9.1101 COVERAGE; ALIENS (REPEALED) (History: Sec. 2-15-

1706 MCA; | MP, Sec. 49-2-101 MCA;, NEW Eff. 1/4/75;, REP, 1996 MAR p.
2871, Eff. 10/25/96.)

24.9.1102 COVERAGE; | NSURANCE COVPANI ES (REPEALED) (H story:
Sec. 2-15-1706 MCA; |1 MP, Sec. 49-2-306 MCA;, NEW Eff. 1/2/77; REP,
1996 MAR p. 2871, Eff. 10/25/96.)

24.9.1103 PRINTED MATTER FOR PUBLI C ACCOVMODATI ONS; WHEN
DI SCRI M NATI ON PERM TTED (REPEALED) (History: Sec. 2-15-1706 MCA,
IMP, Sec. 49-2-102, 49-2-303, 49-2-304, 49-2-305 MCA, NEW Eff.
1/ 4/ 75, REP, 1996 MAR p. 2871, Eff. 10/25/96.)

24.9.1104 REAL PROPERTY TRANSACTIONS; WHEN DI SCRI M NATI ON
PERM TTED (REPEALED) (Hi story: Sec. 2-15-1706 MCA, | MP, Sec. 49-2-
304 MCA; NEWEff. 1/4/75; REP, 1996 MAR p. 2871, Eff. 10/25/96.)

24.9.1105 EDUCATI ONAL | NSTI TUTI ONS;  WHEN DI SCRI M NATI ON
PERM TTED (REPEALED) (H story: Sec. 15-2-1706 MCA, IMP, Sec. 49-2-
307, 49-2-308 MCA; NEW Eff. 1/4/75, REP, 1996 MAR p. 2871, Eff.
10/ 25/ 96.)

24.9.1106 BURDEN CF PROCF (REPEALED) (H story: Sec. 2-15-1706
MCA;, | MP, Sec. 49-2-303, 49-2-304, 49-2-305, 49-2-306, 49-2-308, 49-2-
307, 49-2-301(1), 49-2-402, 49-2-401, 49-2-102 MCA, NEW Eff. 1/4/75;
REP, 1996 MAR p. 2871, Eff. 10/25/96.)

24.9.1107 REAL PROPERTY TRANSACTIONS; AGE DI SCRIM NATI ON
(REPEALED) (Hi story: Sec. 2-15-1706, 49-2-204 MCA; | MP, 49-2-305 MCA
NEW 1985 MAR p. 1399, Ef. 7/1/87, REP, 1987 MAR p. 1094, Eff.
4/ 17/ 87.)
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Sub- Chapter 12
MATERNI TY LEAVE RULES

24.9.1201 DEFI NI TI ONS "Disability as a result of pregnancy”
i ncludes any condition certifiable by a nedical doctor as disabling,
whet her the condition arises as a result of the normal course of
pregnancy, or as a result of abnormal nedical conditions which occur
in the course of a pregnancy, and may cover the tine period beginning
with conception through termination of gestation and a reasonable
period for recovery therefrom

(2) "Maternity |eave" neans any | eave of absence granted to or
requi red of an enpl oyee because of such enployee's disability due to
pregnancy. (History: Sec. 2-15-1706 MCA; | MP, 49-2-310 and 49-2-311
MCA; NEW 1984 MAR p. 1369, Eff. 9/14/84.)

24.9.1202 TERM NATI ON OF EMPLOYMENT DUE TO PREGNANCY PROHI Bl TED

Section 49-2-310(1), MCA provides that it is unlawful for an
enpl oyer or his agent to termnate a worman' s enpl oynent because of her
pr egnancy. For purposes of this provision, "termnations" shall
include all involuntary dismssals, all resignations in which the
enpl oyees' resignation was required by the enployer or permitted as
the sole alternative to dism ssal and those situations in which the
totality of the circunstances surrounding a resignation by an enpl oyee
i ndicate that the resignation was conpelled by the conduct or policy
of the enployer or agent. Coercive conduct by an enployer or his
agent toward an enployee in order to secure her resignation, when the
enpl oyee' s pregnancy constitutes a substantial reason for the conduct,
shall be considered a violation of this provision. (H story: Sec. 2-
15-1706 MCA; | MP, 49-2-310 and 49-2-311 MCA; NEW 1984 MAR p. 1369
Eff. 9/14/84.)

24.9.1203 RIGHT TO REASONABLE LEAVE OF ABSENCE  Section 49-2-
310(2), MCA provides that it is unlawful for an enployer or his agent
to refuse to grant to an enpl oyee a reasonable | eave of absence for
pregnancy. In determning the standards of reasonabl eness whi ch shal
apply to a request for a | eave of absence for a pregnancy, an enpl oyer
shal |l apply standards at |east as inclusive as those which he applies
to requests for |eave of absence for any other valid nedical reason
(H story: Sec. 2-15-1706 MCA; 1 MP., 49-2-310 and 49-2-311 MCA;, NEW
1984 MAR p. 1369, Eff. 9/14/84.)
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24.9.1204 MANDATORY LEAVE FOR UNREASONABLE LENGTH OF TI ME
PRCHI BI TED Secti on 49-2-310(5), MCA provides that no enployer may
require an enployee to take a mandatory maternity |eave for an
unreasonabl e length of tine. The reasonabl eness of the length of tine
for which an enployee is required to take a mandatory maternity | eave
shall be determined on a case by case basis. However, the enpl oyer
shal |l have the burden of proving that a maternity | eave for a period
of tine other than that prescribed by the enpl oyee's nedi cal doctor is
reasonabl e, and in no case shall an enployee be required to take an
unconpensated maternity |leave for a longer period of tinme than a
medi cal doctor who has actually exam ned the enpl oyee shall certify
that the enployee is unable to performher enploynment duties. Neither
this section nor any other section of these regulations shall prohibit
an enpl oyer and enployee from nutually agreeing, in the case of the
particular enployee, to a longer period of maternity |eave, either
conpensated or unconpensated than would be required by this
regul ati on. However, no enployer may enter into a general agreenent
with any group or association of enployees which requires a |onger
period of nmandatory naternity leave than is permtted by this
regulation. (Hstory: Sec. 2-15-1706 MCA; | MP, 49-2-310 and 49-2-311
MCA; NEW 1984 MAR p. 1369, Eff. 9/14/84.)

24.9.1205 VERIFICATION OF DISABILITY In any case where an
enpl oyee nmakes a cl ai m agai nst her enployer for any conpensation to
which she is entitled as a result of the accunul ation of disability or
| eave benefits accrued pursuant to plans mai ntai ned by her enployer,
i ncluding any insurance or other disability plans referred to in
24.9.1206 and the claim is based on a disability covered by and
defined in Title 49, Chapter 2, MCA and these regulations, the
enpl oyer may require that the disability be verified by nedical
certification by a physician conmpetent to treat and diagnose the
particular disability, that the enployee is, or at the tine for which
the claimis nade, was unable to perform her enploynent duties. For
pur poses of obtaining this medical certification the enployer nmay
require that the claimant submt to a physical or nental exam nation
by a medical doctor to verify the clainmed disability by nedical
certification. (Hstory: Sec. 2-15-1706 MCA; |IMP, 49-2-310 and 49-2-
311 MCA; NEW 1984 MAR p. 1369, Eff. 9/14/84.)

24.9. 1206 PREGNANCY- RELATED DI SABILITIES TO BE TREATED AS
TEMPORARY DI SABI LI TI ES Disabilities as a result of a pregnhancy,
childbirth or related nmedical condition are for

24-512 9/ 30/ 84 ADM NI STRATI VE RULES OF MONTANA



HUVAN RI GHTS COWM SSI ON 24.9.1207

all job-related purposes, tenporary disabilities and shall not be
treated less favorably than other tenporary disabilities under any
health, nedical, or tenporary disability insurance pl an or sick
| eave pl an nai ntai ned by enployer. The question of naintenance is one
of fact which will judged upon all of the evidence. No witten or
unwitten enploynent policies or practices involving matters such as
comrencement and duration of |eave, the availability of extensions,
the accrual of seniority and other benefits and privileges,
reinstatement or paynment under any health, nedical, or tenporary
disability insurance plan, or under any sick |leave, disability |eave
or disability benefit plan whatsoever, whether formal or infornal
shall be applied to disability due to pregnancy, on terns or
conditions less favorable than those applied to other tenporary
disabilities. (H story: Sec. 2-15-1706 MCA;, |1 MP, 49-2-310 and 49-2-
311 MCA; NEW 1984 MAR p. 1369, Eff. 9/14/84.)

24.9. 1207 RETURN TO EMPLOYMENT AFTER MATERNI TY LEAVE
Section 49-2-311, MCA requires that an enpl oyee who has signified her
intent to return at the end of her maternity | eave of absence shall be
reinstated to her original job or an equivalent position wth
equi val ent pay and accunul ated seniority, retirenent, fringe benefits,
and other service credits unless, in the case of a private enpl oyer,
the enployer's circunstances have so changed as to nake it
unreasonabl e or inpossible to do so. (H story: Sec. 2-15-1706 MCA
IMP, 49-2-310 and 49-2-311 MCA; NEW 1984 MAR p. 1370, Eff. 9/14/84.)
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Sub- Chapter 13

| nsurance and Retirement Pl ans

24.9.1301 DEFINITIONS (1)(1) The term "insurer"” as used in
this sub-chapter neans any financial institution or person, as those
terms are defined in 49-2-101, MCA that issues, operates, sells or
ot herwi se provides any type of insurance policy, plan, or coverage or
any pension or retirement plan, program or coverage to another person
or persons, except that an enployer or organization which provides to
its enployees or nenbers a group insurance policy, plan, or coverage
or pension or retirement plan, program or coverage purchased from or
provided by an insurer is not an insurer. (H story: Sec. 49-2-204
MCA; | MP, Sec. 49-2-309 MCA, NEW 1985 MAR p. 1615, Eff. 11/1/85.)

24.9.1302 RATES AND PREM UMS; PROPERTY AND CASUALTY | NSURANCE

(1) Rates or premuns for any property or casualty insurance
policy, plan, or coverage on a risk, when the risk is resident,
| ocated, or to be perforned in the state of Mdntana shall not be based
on sex or marital status.

(2) Factors which an insurer may take into account to determne
rates or premuns for notor vehicle liability and property coverage
i nclude, but are not limted to:

(a) The age of the driver.

(b) The length of driving experience.

(c) The number of years licensed to operate a notor vehicle.

(d) A determnation of which driver, anong several insured
individuals, is the primary driver of a covered vehicle, based upon
the proportionate use of each vehicle insured under the policy by
i ndi vidual drivers insured or to be insured under the policy.

(e) Average number of mles driven over a period of tinme.

(f) Type of use, such as business, farm or pleasure use.

(g) Vehicle characteristics, features, and options such as
engi ne di splacenment, ability of vehicle and its equi pment to protect
passengers from injury, vehicle nmake and nodel, and design
characteristics related to danagability of the vehicle.

(h) Commuting m|eage over a period of tine.

(i) The nunber of cars insured or nunmber of |icensed operators
in the household, without regard to the sex or marital status of the
licensed operators. An insurer my not utilize a policy of
establ i shing insurance rates for an individual based upon the driving
record of a spouse who is a
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licensed operator but not a prinmary driver of the vehicle to be
i nsured unless the policy is applied in the sanme manner to househol ds
of individuals not married to each other.

(j) The anount of insurance.

(k) The anticipated cost of vehicle repairs or replacenent,
whi ch may be neasured by age, price, cost, or value of the insured
autonobil e, and other related factors.

(1) Ceographic |ocation.

The accident record of the insured, including accidents for
whi ch the insured, although not cited, was substantially at fault.

(n) The driving record of the insured, including citations.
(H story. Sec. 49-2-204 MCA;, | MP, Sec. 49-2-309 MCA, NEW 1985 MAR p.
1615, Eff. 11/1/85.)

24.9.1303 RATES AND PREM UMS; LIFE, DISABILITY, AND HEALTH
| NSURANCE, ANNUI TI ES, AND PENSI ON AND RETI REMENT PLANS, PROGRAMS, AND
COVERAGES (1) Rates or premiuns for life, disability, and health
i nsurance policies, plans, and coverages, including annuities and
pension and retirenent plans, prograns, and coverages, issued,
delivered, or issued for delivery in the state of Mntana shall not be
based on sex or marital status.

(2) Factors which an insurer may take into account to determ ne
rates or premuns for alife, disability, or health insurance policy,
pl an, program or coverage, include but are not limted to age,
wei ght, general health, personal habits such as snoking or other use
of tobacco, consunption of alcoholic beverages, and the hazardous
nature of work or recreation engaged in by the insured. (History:
Sec. 49-2-204 MCA; |MP, Sec. 49-2-309 MCA; NEW 1985 MAR p. 1615, Eff.
11/1/85.)

24.9.1304 PAYMENTS OR BENEFITS (1) No payments or benefits or
any insurance policy, plan or coverage or pension or retirenent plan,
program or coverage shall be based on sex or nmarital status.
(Hi story: Sec. 49-2-204 MCA;, | MP, Sec. 49-2-309 MCA, NEW 1985 MAR p.
1615, Eff. 11/1/85.)

24.9.1305 JURI SDI CTI ON AND APPLI CABI LITY DATE (1) Section
49-2-309, MCA, and this sub-chapter are applicable to all insurance
policies, plans, and coverages and pension or retirement plans,
prograns or coverages and pension or retirenent plans, prograns or
coverages subject to the laws of Montana and issued or entered into on
or after COctober 1, 1985.

(2) Any term paynent, or benefit of an insurance policy, plan,
or coverage or pension or retirenment plan, program or coverage in
effect prior to Cctober 1, 1985, may be
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exerci sed in accordance with the terms of that policy, plan, program
or coverage. Options to increase or decrease coverage, annual rate
adjustnents and settlenent options in life insurance policies are
exanples of terms which if included in a policy, plan, program or
coverage in effect prior to October 1, 1985, may be exercised w thout
regard to 849-2-309, MCA or these rules.

(3) In determning if a policy, plan, program or coverage was
in effect prior to Cctober 1, 1985, the primary consideration will be
whet her a new contract is forned on or after October 1, 1985, or
whet her a pre-Cctober 1 contract is continued after that date.

(4) Section 49-2-309, MCA, and these rules, are applicable to
any agreenent whereby an insurer and an insured agree to an extension
or continuation of a pre-Cctober 1, 1985 insurance policy, plan, or
coverage or pension or retirenment plan, program or coverage when no
consi deration was given in the pre-Qctober 1, contract for the right
to extend or continue upon the sane terns. The fact that the contract
formed by extension or continuation is identical to the pre-Cctober 1
1985 contract is not material if no consideration for the right to
extend or continue the pre-Cctober 1 terms was given.

(5) Section 49-2-309, MCA, and these rules do not apply to any
i nsurance policy, plan, or coverage or pension or retirenment plan,
program or coverage issued to or provided to a person who reside in a
state other than Mntana at the tinme the policy, plan, program or
coverage becanme effective. (History: Sec. 49-2-204 MCA; | MP, Sec.
49-2-309 MCA; NEW 1985 MAR p. 1615, Eff. 11/1/85.)
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Sub- Chapter 14
Cui del i nes For Enpl oynent
24.9.1401 CGENERAL PRINCIPLES (1S HEREBY REPEALED) (History:

2-15-1706, MCA; | MP, 49-2-102, 49-2-303, 49-2-401, MCA, NEW Eff.
1/4/75; REP, 1996 MAR p. 2871, Eff. 10/25/96.)

24.9. 1402 SEX DISCRIMNATION AS A REASONABLE DEMAND OF
EMPLOYMENT (1S HEREBY REPEALED) (History: 2-15-1706, MCA;, | M, 49-
2-102, 49-2-303, 49-2-401, MCA;, NEW Eff. 1/2/77, REP, 1996 MAR p.
2871, Eff. 10/25/96.)

24.9.1403  AGE DISCRIMNATION AS A REASONABLE DEMAND OF
EMPLOYMENT (| S HEREBY REPEALED) (History: 2-15-1706, MCA, |MP, 49-
2-102, 49-2-303, 49-2-401, MCA, NEW Eff. 1/4/75; REP, 1996 MAR p.
2871, Eff. 10/25/96.)

24.9.1404 PHYSI CAL _HANDI CAP__ DI SCRIM NATI ON AS A REASONABLE
DEVMAND OF EMPLOYMENT (IS HEREBY REPEALED) (Hi story: 2-15-1706, MCA
L MP, 49-2-102, 49-2-303, 49-2-401, MCA, NEW Eff. 1/4/75, REP, 1996
MAR p. 2871, Eff. 10/25/96.)

24.9.1405 NMENTAL HANDI CAP DI SCRI M NATI ON AS A REASONABLE DEMAND
OF EMPLOYMENT (1S HEREBY REPEALED) (History: 2-15-1706, MCA, [MP,
49-2-102, 49-2-303, 49-2-401, MCA; NEW Eff. 1/4/75; REP, 1996 MAR p.
2871, Eff. 10/25/96.)

24.9.1406 PRE-EMPLOYMENT INQUIRIES (1) Any pre-enpl oynent
i nquiry made in connection with prospective enpl oynent which elicits
i nformati on regarding race, color, national origin, religion, creed,
physical or nental disability, age, sex, marital status or, in the
case of government enploynent, political beliefs, shall raise a
suspicion of intent to unlawfully discrimnate except when

(a) the inquiry is required for inplenentation of a bona fide
lawful affirmative action plan,

(b) the inquiry is required by court ordered or other
government reporting or record-keeping requirenents or

(c) in the case of an inquiry concerning age, physical or
mental disability, marital status or sex, the reasonable demands of
the position (bona fide occupational qualifications) require an age,
physical or nental disability, marital status or sex distinction.
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(2) \VWhether or not any pre-enploynent inquiry is actually
unl awf ul depends upon whether the inquiry was intended to be used or
was used to unlawfully discrimnate. The follow ng pre-enpl oynent
inquiries nay raise a suspicion that the enployer intends to use the
information to unlawfully discrimnate and, therefore, should not be
asked at any time during the hiring process, including, but not
limted to, on application forms and during interviews. The i st
contai ns suspect pre-enpl oynent inquiries followed, when appropriate,
by exanples of lawful inquiries regarding the sanme information.

(a) Ceneral inquiry regarding race, color, national origin,
religion, creed, physical or nental disability, age, sex or narita
status and, in the case of governnental enployers only, political
bel i ef s.

(b) Inquiry regarding original name. It is lawful to inquire
regardi ng change of nanme for purposes of checking enploynent and
educati on records.

(c) Inquiry regarding residency which requests information
indicating birthplace or place of foreign citizenship, former or
present. It is lawful to inquire regarding present address, previous

address in the U S. and duration of residency in a particular city,
county or state.

(d) When age is a bona fide occupational qualification, an
inquiry which requires that age be proven by birth certificate or
bapti smal record. Wen age is a bona fide occupational qualification
it is lawmful to require that age be proven by a record which does not
i ndi cate national origin, ancestry or religion.

(e) Inquiry regarding skin, hair or eye color.

(f) Requi rement of a photograph or a request for one, at the
applicant's option.

(9) Inquiry regarding military experience outside the U S.
armed forces.

(h) Inquiry regarding crimnal arrests. It is lawful to
inquire regarding crimnal convictions.

(i) I nquiry regarding native | anguage, or the manner in which a
foreign |anguage was acquired. It is lawful to inquire regarding
forei gn | anguages spoken and degree of fluency.

(j) General inquiry regardi ng nenbership in organi zations. It

is lawful to inquire regarding nmenbership in organi zati ons the nanes
of which do not indicate race, color, national origin, religion,
creed, physical or nental disability, age, sex or marital status.
Additionally, governnent enployers should not inquire regarding
menbership in organizations the nanmes of which indicate political
bel i ef s.
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(k) I'nquiry regarding names of relatives.
(1) I nquiry regardi ng garni shnment record.
(m Ceneral inquiry regarding physical or nmental condition. It

is lawful to nake necessary and job-related inquiries regarding
specific physical or nental conditions required by the reasonable
demands of the position.

(n) I nquiry regardi ng pregnancy or chil dbearing pl ans.

(o) Inquiry of applicants of only one sex regarding childcare
arrangenents.

(p) Inquiry regarding citizenship.

(q) I nquiry regardi ng hei ght and wei ght.

(3) Information necessary for tax, insurance, social security,
conmpliance with garnishnment or immgration laws or other legitimte
busi ness purposes may be obtained after enploynent. (H story: 49-2-
204 and 49-3-106, MCA; 1MP, 49-2-303 and 49-3-201, MCA;, NEW Eff.
1/4/75; AMD, 1991 MAR p. 1841, Eff. 9/27/91; AMD, 1998 MAR p. 3201,
Eff. 12/4/98.)

24.9. 1407 ADOPTION OF EEOCC SEX DI SCRIM NATI ON GUIDELINES (1)

The hunman rights comm ssion hereby affirns its adoption of the
Qui delines on Sex Discrimnation pronulgated by the United States
equal enpl oynment opportunity conmm ssion, as |last revised as of July 1,
1998. The guidelines are codified as Title 29 CFR, chapter XV, part
1604, including the appendi x. A copy of the guidelines may be
obtained from the human rights bureau, departnment of |abor and
industry. (H story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-102, 49-2-
303, and 49-2-401, MCA;, NEW Eff. 1/2/77; AWVD, 1983 MAR p. 329, Eff.
6/ 1/83; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9. 1408 ADOPTION OF EEOCC RELI G OQUS DI SCRI M NATI ON GUI DELI NES
(1) The human rights commi ssion hereby affirns its adoption of the
Quidelines on Religious Discrinination pronmulgated by the United
States equal enpl oynment opportunity conmission, as |ast revised as of
July 1, 1998. The guidelines are codified as Title 29 CFR, chapter
X'V, part 1605, including the appendix. A copy of the guidelines may
be obtained from the human rights bureau, departnment of [abor and
i ndustry. (Hi story: 49-2-204 and 49-3-106, MCA; 1M, 49-2-102, 49-2-
303, and 49-2-401, MCA;, NEW Eff. 1/2/77; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)
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24.9.1409 ADOPTION OF EEOC NATIONAL ORIG N DI SCRI M NATI ON
QU DELINES (1) The human rights commission hereby affirnms its
adoption of the Quidelines on National Oigin D scrimnation
promulgated by the United States equal enploynment opportunity
comm ssion, as last revised as of July 1, 1998. The guidelines are
codified as Title 29 CFR, chapter XV, part 1606. A copy of the
gui del i nes may be obtai ned fromthe human rights bureau, departnent of
| abor and industry. (H story: 49-2-204 and 49-3-106, MCA, | MP, 49-2-
102, 49-2-203, and 49-2-401, MCA; NEW Eff. 1/2/77, AVD, 1998 MAR p.
3201, Eff. 12/4/98.)

24.9.1410 ADOPTION OF EECC GUI DELINES ON EMPLOYEE SELECTI ON
PROCEDURES (1) The human rights comission hereby affirnms its
adoption of the Uniform Guidelines on Enpl oyee Sel ection Procedures,
including their appendix, "Policy Statenment on Affirmative Action”
prormulgated by the United States equal enploynment opportunity
comm ssion as last revised as of July 1, 1998. The gui delines are
codified as Title 29 CFR, chapter XV, part 1607, including the
appendi x. A copy of the guidelines may be obtained from the human
rights bureau, departnent of |abor and industry. (Hi story: 49-2-204
and 49-3-106, MCA; | MP, 49-2-102, 49-2-303, and 49-2-401, MCA; NEW
Eff. 1/2/77; AWD, 1980 MAR p. 1137, Eff. 4/11/80; AMD, 1980 MAR p.
1711, Eff. 6/27/80; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.1411 EEOC GUI DELINES READ I N CONJUNCTION W TH COVM SSI ON
I NTERPRETI VE RULES (1) The guidelines pronulgated by the United
States equal enploynent opportunity comm ssion and adopted by the
human rights conmission are to be read together and in conjunction
with the provisions of ARM 24.9.1401 through 24.9.1412, the guidelines
for enploynent adopted by the human rights commission. (History: 2-
15- 1706, MCA; | MP, 49-2-102, 49-2-203, MCA, NEW Eff. 1/2/77.)

24.9. 1412 ADOPTI ON OF EEOCC AFFI RVATI VE ACTION GUIDELINES (1)

The human rights comm ssion hereby affirns its adoption of the
Affirmative Action Guidelines promulgated by the United States equal
enpl oynent opportunity comrission as |last revised as of July 1, 1998.
The guidelines are codified as Title 29 CFR chapter XV, part 1608.
A copy of the guidelines may be obtained from the human rights
bureau, departnent of |abor and industry. (History: 49-2-204 and 49-
3-106, MCA; | MP, 49-2-303, MCA; NEW 1980 MAR p. 1712, Eff. 6/27/80;
AVD, 1998 MAR p. 3201, Eff. 12/4/98.)

NEXT PAGE | S 24-551
24-528 12/ 31/ 98 ADM NI STRATI VE RULES OF MONTANA



HUMVAN RI GHTS COWM SSI ON 24.9. 1503
Sub- Chapt er 15
Housing Di scrimnation Procedures And Definitions

24.9.1501 PURPOSE AND SCOPE OF RULES (1) The follow ng rules
descri be the procedures and definitions followed by the departnent and
commission in investigating and resolving conplaints of housing
discrimnation filed before July 1, 1997. Except as otherwi se
provided in this sub-chapter, ARM 24.9.101 through 24.9.331 al so apply
to the procedure for housing conplaints. (H story: 49-2-204, MCA
I MP, 49-2-305 and 49-2-510, MCA; NEW 1991 MAR p. 2488, Eff. 12/13/91,
AMD, 1998 MAR p. 3201, Eff. 12/4/098.)

24.9.1502 DEFINITIONS (1) "Child" nmeans an individual who has
not attained the age of 18 and who is domciled wth:

(a) A parent or another person having |legal custody of the
i ndi vi dual ; or

(b) The designee of a parent, other person or entity having
custody, with the witten pernission of the parent, other person or
entity.

(2) "Familial status" - The protections afforded against
di scrimnation on the basis of famlial status shall also apply to any
person who is pregnant or is in the process of securing |egal custody
of any individual who has not attained the age of 18 years.

(3) "Housing for older persons" - The determination as to
whet her housing under any state or federal programis specifically
desi gned and operated to assist elderly persons shall be made by the
departnent, conmission or the United States departnment of housing and
urban devel oprent. (History: 49-2-204, MCA, 1 MP, 49-2-305, MCA, NEW
1991 MAR p. 2488, Eff. 12/13/91; AMD, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.1503 EXEMPTIONS (1) Lawful discrinmnation in housing
under 49-2-403, MCA for the purpose of <correcting a previous
discrimnatory practice nust conform to |egal standards justifying
affirmative action.

(2) Lawful age or disability discrinmnation in housing under
49-2- 403, MCA based upon capacity to nake or be bound by contracts or
ot her obligations nmust be legally justified by current |egal standards
regardi ng capacity to make or be bound by contracts.

(3) Any person or entity asserting entitlenent to an exenption
under 49-2-403, MCA has the burden of proving justification for
di scrimnation. (Hi story: 49-2-204, MCA; | MP, 49-2-305 and 49-2-403,
MCA;, NEW 1991 MAR p. 2488, Eff. 12/13/91; AMD, 1998 MAR p. 3201, Eff.
12/ 4/ 98.)
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24.9. 1504 COVPLAI NTS AND ANSWERS (1S HEREBY REPEALED)
(H story: 49-2-204, MCA; | MP, 49-2-305, 49-2-510, MCA; NEW 1991 MAR
p. 2488, Eff. 12/ 13/ 91, REP, 1998 MAR p. 3201, Eff. 12/ 4/ 98. )

24.9. 1505 | NVESTI GATI ON (1'S HEREBY REPEALED) (Hi story:
49-2-204, MCA; | MNP, 49-2-305, 49-2-510, MCA;, NEW 1991 MAR p. 2488,
Eff. 12/31/91;, REP, 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.1506 CONCILIATION (1) A conciliation agreenment shall be a
witten agreenment between the respondent and the conplainant, and
shall be subject to approval of the departnent on behalf of the
conmi ssi on.

(2) Conciliation agreenents shall be made public unless the
charging party and the respondent otherw se agree and the departnent
or commssion determnes that the agreenment involves a privacy
interest entitled to protection by |aw (Hlstory 49-2-204, MCA;
| MP, 49-2-305 and 49-2-510, MCA; NEW 1991 MAR p. 2488, Eff. 12/13/91
AMD, 1998 MAR p. 3201, Eff. 12/4/098.)

24.9. 1507 REPRESENTATI ON OF CHARA NG PARTY (1) |In any case in
whi ch the department has determ ned after investigation that there is
substantial evidence that a discrimnatory housing practice has
occurred (reasonable cause finding), it shall provide representation
for the charging party in any contested case hearing unless the
charging party waives the representation. (History: 49-2-204, MCA
I MP, 49-2-305 and 49-2-510, MCA; NEW 1991 MAR p. 2488, Eff. 12/13/91;
AMD, 1998 MAR p. 3201, Eff. 12/4/098.)

24.9.1508 FINAL DISPOSITION (1) The departmnment and conmi ssion
shall nmake a final administrative disposition of a conplaint alleging
a discrimnatory housing practice within one year after the conpl aint
is filed unless it is inpracticable to do so. |If the departnent and
conm ssion are unable to make a final administrative disposition
within one year, the department shall notify the charging party and
respondent in witing of the reasons for not doing so. (H story: 49-
2-204, MCA; I MP, 49-2-305 and 49-2-510, MCA;, NEW 1991 MAR p. 2488,
Ef . 12/13/91 AMD, 1998 MAR p. 3201, Eff. 12/4/ 98. )

Sub- Chapter 16 reserved
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Sub- Chapter 17
Appeal s To The Conm ssi on

24.9.1701 PURPGSE AND SCOPE OF RULES (1) The purpose of the
rules in this sub-chapter is to set forth the procedures the
commission will follow for hearing party objections to dismssal of
cases under 49-2-509(4), MCA and appeals of final orders under 49-2-
505(4), MCA. These rules apply only to conplaints of discrimnation
filed on or after July 1, 1997.

(2) The commission will construe the provisions of the act, the
code, and these rules in a reasonable nanner. A principal objective
of the act and code is to ensure that there will be no illegal
di scrimnation in Mntana.

(3) The conmission rmay suspend, waive or nodify these rules for
good cause to expedite decision, prevent manifest prejudice to a
party, assure a fair hearing, or afford substantial justice.
(H story: 49-2-204 and 49-3-106, MCA; | MP, 49-2-204, 49-2-205, 49-2-
501, 49-2-504, 49-2-505, and 49-2-509, MCA; NEW 1998 MAR p. 3201,
Eff. 12/4/98.)

Rule 24.9.1702 reserved

24.9.1703 DOCUMENT FORMAT, FILING AND SERVICE (1) Al l
document s, pl eadi ngs, and papers to be filed shall be eight and one-
hal f inches by el even inches (8% x 11") in size and clearly |egible.

Exhi bits or other docunents shall be reproduced in |ike size unless
the original exhibit is required. The commission may require the
reproduction of an oversi zed denonstrative or other exhibit in a size
appropriate for the record.

(2) The place of filing is the offices of the Human Rights
Bureau, Departnment of Labor and Industry, P.O Box 1728, Helena,
Mont ana 59624-1728. The offices are |located at 616 Hel ena Avenue,
Suite 302, Steanboat Bl ock, Hel ena, Montana. The tel ephone nunber is
(406) 444-2884; FAX (406) 444-2798; TTY (406) 444-0532.

(3) Filing with the commi ssion is effective upon actual receipt
at the offices of the departnent and not upon mailing.

(4) Parties shall subnmit the original (or original copy) and
six copies of all submssions for the record, unless otherw se
di rected by the conm ssion.
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(5) Copies of all submissions filed nust be served upon all
parties of record, including intervenors or other parties allowed to
appear for special purposes, and all subm ssions must contain or be
acconpani ed by a certificate of service show ng proof of the nethod of
service and the date upon which such service was nade. Service of
copi es of subnissions upon parties shall be made in accordance with
Rule 5 of the Montana Rules of Civil Procedure and may be nmde by
means of first class mmil, postage prepaid, unless the comr ssion
desi gnat es anot her manner of service.

(6) Filing of a facsimle copy of a document of no nore than 20
pages, which is an exact duplicate of the original, shall neet the
filing requirenents of these rules only if the facsimle copy is
followed within five days by filing of the original or original copy
of the docunent and required copies. (Hi story: 49-2-204 and 49-3-
106, MCA; 1 MP, 2-4-106, 49-2-204, 49-2-505, and 49-2-509, MCA; NEW
1998 MAR p. 3201, Eff. 12/4/98.)

24.9.1704 TIME (1) In accordance with Rule 6(a) of the Montana
Rules of Civil Procedure, in computing any period of tine for acts
required by any of the commission's rules, the day of the act, event,
or default after which the designated period of tine begins to run is
not i ncl uded. The last day of the period so conputed is included
unless it is a Saturday, Sunday, |egal holiday, or the departnent

of fices are closed on such day. In that event, the period runs unti
the end of the next day when the departnment offices are open which is
not one of the aforenentioned days. VWhen the period of tine

prescribed or allowed is |less than 11 days, internedi ate Saturdays,
Sundays and hol i days are excluded in conputation. A half holiday wll
be considered as other days and not as a holiday.

(2) In accordance with Rule 6(d) of the Montana Rules of Cvil
Procedure, whenever a party has a right or is required to do sone act
under any of the commission's rules within a prescribed period after
service of a notice or other paper upon the party and service is by
mail, three days shall be added to the prescribed period. The date of
service is conputed fromthe date on which service is nade by mail, as
shown by the certificate of service or date of mailing. Service by
mail is conplete upon nailing.
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(3) Except as to dates fixed by statute and not subject to
nmodi fication, the conm ssion may enlarge the tine to performan act.
In accordance with Rule 6(b) of the Montana Rules of G vil Procedure,
the tinme may be enlarged for cause shown, with or without a notion or
notice, when a request for enlargenent of time is nmade prior to the
expiration of the tinme in which the act is to be performed. If the
request is nmade after the expiration of the specified period in which
to act, enlargenent may be allowed only upon a show ng of excusable
neglect in the failure to act. (H story: 49-2-204 and 49-3-106, MCA;
LMP, 49-2-204, 49-2-505, and 49-2-509, MCA; NEW 1998 MAR p. 3201,
Eff. 12/4/98.)

24.9. 1705 JURI SDICTION TO CONSI DER JURI SDI CTl ON (1) The

comm ssion shall, at all times, have jurisdiction to determnmine the
jurisdiction of the conm ssion and the departnment over any particul ar
contested case. In such situations the rules of procedure of the

conmmi ssion shall apply, and questions of jurisdiction may be resol ved
by rulings and orders based upon the pleadings or after a hearing, as
required to suit the circunstances of the case. (H story: 49-2-204
and 49-3-106, MCA; | MP, 49-2-204, 49-2-505, and 49-2-509, MCA;, NEW
1998 MAR p. 3201, Eff. 12/4/98.)

Rul es 24.9.1706 through 24.9.1710 reserved

24.9.1711 DI SQUALI FI CATION OF A VEMBER OF THE COVM SSI ON (1)

A party may disqualify a nmenber of the commi ssion from presiding
over any matter governed by these rules only upon an affirmative
showi ng, made in good faith, of personal bias, a |lack of independence,
di squalification by |law or other ground for disqualification allowed
by | aw.

(2) A party seeking to disqualify a nmenmber of the comm ssion
may do so only upon the filing of a nmotion which is supported by a
sufficient affidavit showing the particular facts and matters which
constitute good cause for disqualification under (1). The party nust
file the notion and affidavit within ten days of service of the notice
of objection or appeal.

(3) Followng the filing of a mtion and affidavit of
di squalification and a reasonabl e period of tinme for an opposing party
to comrent upon it, the conm ssion shall either enter an order of
recusal or decline the nmenber’s disqualification. That order nust
specify the particular facts and grounds upon which it is based.
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(4) The question of disqualification shall be determ ned by a
guorum of the conm ssion, which my include the nmenber of the
comrission to be disqualified if his or her participation is required
to constitute a quorum or decide the nmatter.

(5) A menber of the comm ssion nmay make an order or give a
notice of recusal or self-disqualification at any tine. (History:
49-2-204 and 49-3-106, MCA, | MP, 2-4-611, 49-2-204, 49-2-505, and 49-
2-509, MCA; NEW 1998 MAR p. 3201, Eff. 12/4/98.)

24.9.1712 EX PARTE COVMUNI CATIONS (1) No nenber of the
commi ssion nmay participate in or initiate any ex parte conmuni cation
as defined in (2) on the nerits of a natter with any party or the
departnent. A nmenber of the conmi ssion nmay engage in a communication
concerning administrative or procedural matters where they are
necessary under the circunstances and do not adversely affect the
substantial rights of a party.

(2) "Ex parte conmunication" nmeans the act of a party to a
contested case, any enployee of the departnent, any person having an
interest in the outcone of a contested case or any other person not
authori zed by law, comunicating with a menber of the comr ssion
regarding the nerits of any contested case. Conmunications which do
not constitute discussions or information regarding an issue of fact
or law in a contested case, such as discussions of enlargenents of
time, scheduling, adm nistrative matters and/or questions of procedure
do not constitute ex parte contmunicati ons.

(3) The commission may consult with any person not a party to
the pending natter, or with the departnent regarding the
interpretation of a point of law. (History: 49-2-204 and 49-3-106,
MCA; | MP, 2-4-613, 49-2-204, 49-2-505, and 49-2-509, MCA; NEW 1998
MAR p. 3201, Eff. 12/4/98.)

Rule 24.9.1713 reserved
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24.9.1714 OBJECTI ONS TO DI SM SSAL OF COWPLAI NT OR REFUSAL TO
DISM SS COWLAINT (1) A party who is dissatisfied with a departnent
decision to disnmss a conplaint or to refuse to dismss a conplaint
pursuant to 49-2-509, MCA, may seek conmission review of the decision
by filing a witten objection within 14 days after the decision is
served. Briefs are not required. A party who nakes an objection and
w shes to file a supporting brief nmust file and serve an original and
six copies of the brief within five days of filing the objection. Any
opposi ng party who wishes to file an answer brief nust file and serve
an original and six copies of the brief within ten days of service of
the initial brief. A party making an objection who wishes to file a
reply brief must file and serve an original and six copies of the
brief within ten days of service of an answer brief. If a party
maki ng an objection does not file a supporting brief, any opposing
party may request pernission fromthe comrssion to file a brief in
opposition to the objection.

(2) Briefs on objections to the dismssal of or refusal to
di smiss a conplaint may not exceed ten pages in length. Each party’'s
brief should provide copies of any specific exhibits fromthe record
which the party believes are essential for the conm ssion to read.
Requests for oral argument nust be made in witing at the tine of
filing the first brief of each party. |If the request is contained in
a brief, the caption should indicate that oral argument is requested.

If a request for oral argunment is tinely nade, ten m nutes for each
party will be reserved for oral argument during the comm ssion neeting
at which the objection will be considered.

(3) The objection will be considered at the next commi ssion
nmeeting after conclusion of the briefing schedule. Consideration of
the objection will be based upon the witten record unless oral
argument is requested by a party and authorized by the comm ssion.
The conm ssion nmay request that the parties present oral argument.
The commission will review an objection under an abuse of discretion
st andard.

(4) If the conmi ssion sustains the objections to the dismssa
of a conplaint, it will reopen the case by remanding it to the
depart nment .

(a) If the conplaint has not yet been informally investigated,
and not nore than 90 days (housing cases) or 120 days (non-housing
cases) have passed since the date of filing, it will be remanded to
the human rights bureau for investigation

(b) If the conplaint has been informally investigated, or if
nore than 90 days (housing cases) or 120 days (non-housing cases) have
passed since the date of filing, it will be remanded to the hearings
bureau to give notice of a hearing.
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(5) If the comission affirnms the dismissal of a conplaint or
sustains the objections to a refusal of the departnent to disnmiss a
conplaint, it wll notify the parties of its decision in witing

wi thin seven days. The charging party will have 90 days after receipt
of the commi ssion’s order affirnming the disnissal of a conplaint to
petition the district court for appropriate relief.

(6) If the conm ssion affirnms the refusal of the departnent to
dismss a conplaint, it will remand the case to the departnent for
further proceedi ngs.

(7) A party may ask the district court to review a decision of
the comm ssion to remand a contested case to the departnent or to
affirmor order the disnissal of the conplaint.

(8) If the court later finds that it does not have jurisdiction
over a contested case in which the conplaint was inproperly dismssed,
then the charging party may apply to the departnment to reopen the
complaint. (History: 49-2-204 and 49-3-106, MCA, |1 MP, 49-2-204 and
49-2-509, MCA; NEW 1998 MAR p. 3201, Eff. 12/4/98.)

Rul es 24.9.1715 and 24.9.1716 reserved

24.9.1717 APPEAL OF FINAL ORDERS OF THE DEPARTMENT

(1) Following entry of a final order after a contested case
hearing, pursuant to 49-2-505, MCA, parties shall have the opportunity
to file an appeal, present briefs and present oral argunment to the
comm ssion as provided in this rule.

(a) Once a final order is entered in a contested case, a party
that wants to appeal shall provide notice of appeal to the conm ssion
the departnment, and all parties within ten business days of its
receipt of the final order. Al appellants shall submt an origina
(or original copy) and six copies of all submissions for the record
unl ess ot herw se directed by the comm ssion.

(2) The commi ssion may reject or nodify the concl usions of |aw
and interpretations of admnistrative rules in the final order but may
not reject or nodify the findings of fact unless the comm ssion first
reviews the conplete record and states with particularity in the order
that the findings of fact were not based upon conpetent substanti al
evi dence or that the proceedings on which the findings were based did
not comply with essential requirements of [|aw The conmi ssion may
accept or reduce any award or penalty but nmay not increase it wthout
review ng the conplete record.
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(a) Unless all parties stipulate otherwise, a party filing an
appeal requiring conmm ssion review of the conplete record, must file
six copies of all contested case pre-hearing subm ssions, hearing
exhibits, a transcript of the hearing, all post-hearing subn ssions
and the final order.

(b) A party filing an appeal not requiring comm ssion revi ew of
the conplete record nust file six copies of all portions of the
contested case record, including the final order, required for the
conm ssion's review of the appeal.

(3) If an appellant does not intend to file a transcript of the
hearing (or if the appellant intends for the comm ssion to review a
transcript and a transcript has been prepared and filed with the
comm ssion prior to issuance of the final order), the appellant rnust
file and serve the appeal, a supporting brief and the portions of the
record required for conm ssion review of the appeal within 20 days of
service of the final order. Any opposing party nust file and serve an
answer brief within ten days of service of the appeal and supporting
brief. The appellant nust file and serve any reply brief within ten
days of service of the answer brief.

(4) If an appellant intends for the comission to review a
transcript, and a transcript of the hearing has not been prepared and
filed prior to issuance of the final order, the appellant nmust file a
notice of intent to file an appeal stating that conm ssion review of a
transcript of the hearing is required.

(a) After the notice of intent to file an appeal is filed, the
appel l ant nmust arrange for preparation of a transcript of the hearing
at his or her own expense. The appellant nust file an original and
six copies of the transcript with the commission within 40 days of
filing the notice of intent to file an appeal

(b) If nore than one party gives notice of intent to file an
appeal, all parties filing an appeal which require review of a
transcript of the hearing nust share equally in the cost of the
transcript and copi es.

(c) The appellant nust file the appeal, a supporting brief and
the record within 20 days of the date of filing the transcript. Any
opposing party nust file and serve an answer brief within ten days of
service of the appeal and supporting brief. The appellant nust file
and serve any reply brief within ten days of service of the answer
brief.

(5) No enlargenent of tinme will be allowed for conpliance with
any of the requirenents of this rule except on a show ng of good
cause.
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(6) Except upon stipulation of all parties, a transcript shall
be prepared by an inpartial person with no affiliation to any party
and with no interest in the outconme of the contested case. A
transcript shall be a verbatimand conplete account of all proceedi ngs
on the record of the hearing and shall be in the form conmonly
accepted by the courts of record of this state. The preparer of a
transcript shall certify that the transcript is a conplete and
accurate account of the stenographic or electronic recording of the
hearing and that the preparer has no affiliation with any party and
has no interest in the outcome of the contested case.

(7) If an appellant fails to file a brief in support of the
appeal within the time provided by this rule, or within any extension
of tine granted, any opposing party may nove to strike the appeal. |If
an opposing party fails to file a brief in opposition to appeal within
the time provided by this rule, or within any extension of tine
granted, that party will not be heard at oral argunent except by
perm ssion or at the request of the conmi ssion.

(8) Wien a party has tinely filed an appeal of a final order
and has tinely filed a supporting brief, the commssion will fix a
date, not later than 120 days from the notice of appeal, to provide
the parties an opportunity to present oral argunent to the conm ssion.
Each party is allowed one-half hour of argument before the
comm ssion. Oral argunment nay be waived by the parties, except where
it is requested by the conmi ssion.

(9) The chair of the conmission, his or her designee, or a
heari ng exam ner appointed by the conm ssion may consi der procedural
motions and enter procedural orders as necessary for commi ssion
revi ew.

(10) The commi ssion nay appoint a nmenber of the conmm ssion for
t he purpose of conducting a prehearing conference prior to conmi ssion
consideration of the appeal. (Hi story: 49-2-204 and 49-3-106, MCA;
I MP, 49-2-204 and 49-2-505, MCA;, NEW 1998 MAR p. 3201, Eff. 12/ 4/ 98.)
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24.9.1718 COVM SSI ON HEARI NGS TO CONSI DER APPEALS (1) On the
date fixed by the comm ssion for oral argunment upon the appeal of a
party, a quorum of the comm ssion shall hear oral argunent.

(2) Any nmenber of the comrission who is absent at the
presentation of oral argunent may participate in deliberations and the
entry of a final decision or order of the conmission if he or she,
where required, reviews the conplete record of the contested case,
including a recording or transcript of the oral argunment of the
parties.

(3) At the time of oral argunent, and subject to the rule of
the conm ssion chair, any nenber of the comm ssion nay pose questions
to a party, his or her representatives.

(4) At the request of a party or a nmenber of the conmi ssion,
the date of the hearing may be conti nued upon a showi ng of good cause,
but not beyond the 120 days provided by law. (H story: 49-2-204 and
49- 3-106, MCA; | MP, 49-2-204 and 49-2-505, MCA; NEW 1998 MAR p. 3201,
Eff. 12/4/98.)

24.9.1719 DETERM NATION OF APPEALS (1) The conmi ssion shall
render a decision which affirnms, nodifies or reverses the final order
or remands the matter to the departnment within 90 days of the hearing
of the appeal.

(2) Al orders of nonetary relief must state the basis and
met hod of conputation for anounts awarded. If a party fails to
propose findings of fact in support of his or her claimfor specific
nmonetary relief, the commission may require the parties to submit the
necessary conmputation required for relief or may decline the relief.

(3) Regardl ess of the clains of the parties, the comi ssion nay
grant all relief permtted by 49-2-506, MCA including full
affirmative relief in the public interest, subject to the provisions
of 2-4-621, MCA with respect to an increase of award over that
reconmended in the final order. (History: 49-2-204 and 49- 3- 106,
MCA; | MP, 49-2-204, 49-2-505, and 49-2-506, MCA;, NEW 1998 MAR p.
3201, Eff. 12/4/98.)
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